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PRESENTATION

The Center for Justice and International Law and the Latin American Campaign for the
Right to Education (CLADE for its Spanish acronym) are proud to present a new addition
to the series Tools for the Protection of Human Rights: Summaries of Jurisprudence. The
focus of the present publication is the Right to Education.

On this occasion, and in accordance with our institutional objectives, we have joined
forces to indentify and compile the main decisions made by the regional tribunals related
to the right to education. With this publication, we hope to contribute to making the
main standards produced by international bodies accessible as well as to distribute them
amongst those who work in this thematic area, thereby facilitating their appropriation in
order to improve the defense and protection of the right to education.

This volume includes judgments of the Inter-American Court of Human Rights, the Euro-
pean Court of Human Rights, the African Committee of Experts on the Rights and Wel-
fare of the Child and the UN’s Human Rights Committee, which provide knowledge on
the way these bodies have dealt with the different dimensions of the right to education
and how they have interpreted the scope of protection.

Additionally, some United Nations documents that offer conceptual elements on the
specific content and scope of the right to education were included as annexes.

Finally, we would like to offer our sincere thanks for the invaluable contributions of all
those who have made the publication of this book possible: Santiago Featherston, Laura
Durin, Marta Mato who were involved in various stages of the production of this publica-
tion during their internships in CEJIL's regional office in Buenos Aires; Federico Espeche,
Stefania Sanchez Rojo, Luciana Veneziale whose practicum experiences in translation
were carried out as part of the established internship agreement between CEJIL and the
Fundacién Universidad de Belgrano (Argentina) and the Technical-Scientific Translator
Nancy Pifieiro

Viviana Krsticevic / Executive Director CEJIL
Camilla Croso / General Coordinator CLADE
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CEJIL

I. INTRODUCTION OF THE CASE

1. OnJuly 11, 2003, the Inter-American Commission on Human Rights (hereinafter
“the Inter-American Commission” or “the Commission”) submitted to the Court an ap-
plication against the Dominican Republic (hereinafter “the Dominican Republic” or “the
State”), originating from petition No. 12,189, received by the Secretariat of the Commis-
sion on October 28, 1998.

2. The Commission submitted the application based on Article 61 of the American
Convention, for the Court to declare the international responsibility of the Dominican
Republic for the alleged violation of Articles 3 (Right to Juridical Personality), 8 (Right to a
Fair Trial), 19 (Rights of the Child), 20 (Right to Nationality), 24 (Right to Equal Protection)
and 25 (Right to Judicial Protection) of the American Convention, in relation to Articles
1(1) (Obligation to Respect Rights) and 2 (Domestic Legal Effects) thereof, to the detri-
ment of the children Dilcia Oliven Yean and Violeta Bosico Cofi' (hereinafter “the children
Dilcia Yean and Violeta Bosico”, “the Yean and Bosico children”, “the children Dilcia and
Violeta”, “the children” or “the alleged victims”), with regard to the facts that have oc-
curred and the rights that have been violated since March 25, 1999, the date on which

the Dominican Republic accepted the contentious jurisdiction of the Court.

3. In its application, the Commission alleged that the State, through its Registry Of-
fice authorities, had refused to issue birth certificates for the Yean and Bosico children,
even though they were born within the State’s territory and that the Constitution of the
Dominican Republic (hereinafter “the Constitution”) establishes the principle of ius soli
to determine those who have a right to Dominican citizenship. The Commission indicated
that the State obliged the alleged victims to endure a situation of continued illegality and
social vulnerability, violations that are even more serious in the case of children, since the
Dominican Republic denied the Yean and Bosico children their right to Dominican nation-
ality and let them remain stateless persons until September 25, 2001. According to the
Commission, the child Violeta Bosico was unable to attend school for one year owing to
the lack of an identity document. (...)

1 On March 25, 1999, the date on which the State accepted the Court’s contentious jurisdiction, Dilcia Yean

was 2 years old and Violeta Bosico was 14 years old.



VIII. PRovVEN FACTS

109. The Court considers proven the facts that form part of the background and context
of this case which it is considering in the exercise of its competence. These facts are de-
scribed below:

Background
Social context

109.1. The first important migrations of Haitians towards the Dominican Republic took
place in the first third of the twentieth century when around 100,000 persons went to
work on the sugar plantations in that country. The Dominican mills were originally in the
hands of private companies and, later, most of them were transferred to the control of
the State Sugar Council (CEA). Many Haitian migrants went to live permanently in the
Dominican Republic, formed a family in that country, and now live there with their chil-
dren and grandchildren (second and third generation Dominicans of Haitian origin) who
were born in and live in the Dominican Republic.3®

109.2. Most of the Haitians and Dominicans of Haitian origin in the Dominican Re-
public live in conditions of poverty in areas known as “bateyes,” which consist of
settlement of agricultural workers located around the sugar cane plantations.?’ There

30  Cf. National Coalition for Haitian Rights, “Beyond de Bateyes — Haitian Immigrants in the Dominican Repub-
lic”, 1996 (file of attachments to the application, attachment 9, folios 819 to 821 and 829 to 831); Human
Rights Watch, “Personas llegales - Haitianos y Dominico-Haitianos en la Republica Dominicana.” New York:
2002, (file of attachments to the brief with requests and arguments, attachment 19, folios 310 to 320);
Marco Scuriatti, “Background Papers — A review of the Haitian Immigrant Population in the Dominican
Republic.” In: World Bank, “Dominican Republic Poverty Assessment: Poverty in a High-Growth Economy
(1986 — 2000),” volume I, 2001, pp. 81 to 83, and Bridget Wooding and Richard Moseley-Williams, “In-
migrantes haitianos y dominicanos de ascendencia haitiana en la Republica Dominicana.” Santo Domingo,
the Dominican Republic: Cooperacién Internacional para el Desarrollo y el Servicio Jesuita a Refugiados y
Migrantes, 2004, pp. 1 to 103.

31 Cf. National Coalition for Haitian Rights, “Beyond de Bateyes — Haitian Immigrants in the Dominican Repub-
lic,” 1996 (file of attachments to the application, attachment 9, folio 820); United Nations, Human Rights
Committee, Comments by the Government of the Dominican Republic on the Concluding Observations of

the Human Rights Committee, UN Doc. CCPR/CO/71/DOM/Add. 1, 28 May 2002, para. 42; United Nations,
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are few basic public services in these places and the roads are not maintained so that,

during the rainy season, communication between the bateyes and the towns can be

cut for several days.?

The children Dilcia Yean and Violeta Bosico

109.6. Dilcia Yean was born on April 15, 1996, in the “local health center,” in the Mu-
nicipality of Sabana Grande de Boya, Province of Monte Plata, the Dominican Republic.®

32

36

United Nations Development Programme, Human Development Office of the Dominican Republic, Informe
Nacional de Desarrollo Humano 2005 — Hacia una insercidon mundial incluyente y renovada, pp. 119 to 144,
and Bridget Wooding and Richard Moseley-Williams, “Inmigrantes haitianos y dominicanos de ascendencia
haitiana en la Republica Dominicana,” Cooperacion Internacional para el Desarrollo y el Servicio Jesuita a
Refugiados y Migrantes, Santo Domingo, the Dominican Republic, 2004, pp. 1 to 103.

Cf. National Coalition for Haitian Rights, “Beyond de Bateyes — Haitian Immigrants in the Dominican Repub-
lic,” 1996 (file of attachments to the application, attachment 9, folios 852 to 861); World Bank, “Dominican
Republic Poverty Assessment: Poverty in a High-Growth Economy (1986 — 2000),” volume |, 2001, pp. 44
to 55; Marco Scuriatti, Background Papers — A review of the Haitian Immigrant Population in the Dominican
Republic. In: World Bank, Dominican Republic Poverty Assessment: Poverty in a High-Growth Economy
(1986 — 2000), volume II, 2001, pp. 84 to 85, and United Nations, Human Rights Committee, Comments
by the Government of the Dominican Republic on the Concluding Observations of the Human Rights Com-
mittee, UN Doc. CCPR/CO/71/DOM/Add.1, 28 May 2002, para. 46.

Cf. extract from the birth certificate of the child Dilcia Oliven Yean issued on September 25, 2001, by the
Central Electoral Board, Civil Status Registry Office of the First Circumscription of the National District of the
Dominican Republic (file of attachments to the application, attachment 14, tome IV, folio 2105); certificate
of declaration of the birth of the child Dilcia Oliven Yean issued on September 25, 2001, by the Civil Status
Registry Office of the First Circumscription of the National District, Santo Domingo, the Dominican Republic
(file of attachments to the application, attachment 14, tome IV, folio 2113; file of attachments to the brief
with requests and arguments, attachment 14, folio 90, and file of attachments to the answer to the appli-
cation, attachment 18, folio 43), and official report of the birth of the child Dilcia Yean issued on March 5,
1997, by the “local health center” of Sabana Grande de Boya, Monte Plata, Secretariat of State for Health
and Social Assistance, the Dominican Republic (file of attachments to the application, attachment 3, folio
98; file of attachments to the brief with requests and arguments, attachment 7, folio 48, and file of attach-

ments to the answer to the application, attachment 19, folio 45).



She grew up in this municipality and, in 2003, attended the Alegria Infantil Schoo

137 Her

mother is Leonidas Oliven Yean, of Dominican nationality.3® Her father is Haitian and is

not in communication with his daughter.3® Her maternal grandparents are Dos Oliven,

Haitian, and Anita Oliven Yean.*° Dilcia Yean is of Haitian origin through her father and

her maternal grandfather.

37

38

39

40

Cf. MUDHA report on the visit to the next of kin of the children Dilcia Yean and Violeta Bosico on April 9,
2003 (file of attachments to the brief with requests and arguments, tome I, folio 389).

Cf. extract from the birth certificate of the child Dilcia Oliven Yean issued on September 25, 2001, by the
Central Electoral Board, Civil Status Registry Office of the First Circumscription of the National District of
the Dominican Republic (file of attachments to the application, attachment 14, tome IV, folio 2105); birth
certificate of Leonidas Oliven Yean issued on October 9, 1978, by the Central Electoral Board, the Domini-
can Republic (file of attachments to the brief answering the application, attachment 1, folio 2), and identity
card number 090-0002085-0, of Leonidas Oliven Yean issued on January 29, 1994, by the Central Electoral
Board, the Dominican Republic (file of attachments to the application, attachment 3, folios 102 and 103). In
the statement made by Leonidas Oliven Yean on February 3, 2005, authenticated by Marcelino de la Cruz
Nufiez, she clarified that she is known as “Nany” (file of preliminary objections and possible merits and
reparations, tome Ill, folio 905).

Cf. statement made by Leonidas Oliven Yean on June 25 or July 9, 1999, before Katherine A. Fleet, in Batey
Enriquillo, Sabana Grande de Boya (file with attachments to the application, attachment 14, tome lll, folios
1752 to 1756; file with attachments to the brief with requests and arguments, attachment 34, folios 411
to 415, and file of attachments to the brief answering the application, attachment 15, folios 31 and 32).
Cf. extract from the birth certificate of Leonidas Oliven Yean issued on September 10, 2001, by the Central
Electoral Board, in Sabana Grande de Boy4, the Dominican Republic (file of attachments to the application,
attachment 9, folio 697, and file of attachments to the answer to the application, attachment 8, folio 17);
birth certificate of Leonidas Oliven Yean issued on October 9, 1978, by the Central Electoral Board, the
Dominican Republic (file of attachments to the brief answering the application, attachment 1, folio 2); birth
certificate of Rufino Oliven Yean issued on November 30, 1974, by the Central Electoral Board, the Domini-
can Republic (file of attachments to the brief answering the application, attachment 2, folio 4), and birth
certificate of Julio Oliven Yean issued on October 9, 1978 by the Central Electoral Board, the Dominican

Republic (file of attachments to the brief answering the application, attachment 3, folio 6).
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109.7. Violeta Bosico was born on March 13, 1985, in the Dominican Republic.*’ Her

mother is Tiramen Bosico Cofi, of Dominican nationality.*? Her father is Delima Richard,

of Haitian nationality, and he is not in communication with his daughter.** Her maternal

grandparents are Anol Bosico, who is Haitian, and Juliana Cofi.** Violeta Bosico is of

Haitian origin through her father and maternal grandfather.

41

42

43

44

Cf. extract from the birth certificate of the child Violeta Bosico Cofi issued on September 25, 2001, by the Central
Electoral Board, Civil Status Registry Office of the First Circumscription of the National District of the Dominican
Republic (file of attachments to the application, attachment 14, tome IV, folio 2104); certificate of declaration of
the birth of the child Violeta Bosico Cofi issued on September 25, 2001, by the Civil Status Registry Office of the
First Circumscription of the National District, Santo Domingo, the Dominican Republic (file of attachments to the
application, attachment 14, tome IV, folio 2112; file of attachments to the brief with requests and arguments,
attachment 15, folio 91, and file of attachments to the answer to the application, attachment 35, folio 105),
and birth certificate of Violeta Bosico Cofi issued on March 3, 1997, by the auxiliary Mayor of Batey Las Charcas,
Office of the Auxiliary Mayor, Section Juan Sanchez, Sabana Grande de Boya, the Dominican Republic (file of
attachments to the application, attachment 3, folio 94; file of attachments to the brief with requests and argu-
ments, attachment 8, folio 49, and file of attachments to the answer to the application, attachment 24, folio 55).
Cf. extract from the birth certificate of the child Violeta Bosico Cofi issued on September 25, 2001, by the
Central Electoral Board, Civil Status Registry Office of the First Circumscription of the National District of the
Dominican Republic (file of attachments to the application, attachment 14, tome IV, folio 2104); birth cer-
tificate of Tiramen Bosico Cofi issued on October 27, 1956, by the Civil Status Registrar of Sabana Grande
de Boya, the Dominican Republic (file of attachments to the brief answering the application, attachment 28,
folio 69); identity card of Tiramen Bosico Cofi issued by the Central Electoral Board, the Dominican Republic
(file of attachments to the application, attachment 3, folio 95), and identity card, number 090-0013606-0
of Tiramen Bosico Cofi issued by the Central Electoral Board, the Dominican Republic (file of attachments
to the application, attachment 9, folios 620 and 621)._

Cf. additional statement made by the child Violeta Bosico Cofi before Hillary Ronen on July 31, 2001, in Batey
Palavé, Santo Domingo, the Dominican Republic (file of attachments to the brief with requests and arguments,
attachment 27, folios 393 to 396), and statement of Tiramen Bosico Cofi made before Katherine A. Fleet on
July 11, 1999, in Palavé, Manoguayabo, the Dominican Republic (file of attachments to the application, at-
tachment 4, folios 376 to 387; file of attachments to the brief with requests and arguments, attachment 4,
folios 28 to 39, and file of attachments to the brief answering the application, attachment 25, folios 57 to 60).
Cf. extract from the birth certificate of Tiramen Bosico Cofi issued on September 10, 2001, by the Civil
Status Registrar of Sabana Grande de Boya, the Dominican Republic (file of attachments to the application,
attachment 9, folio 622, and file of attachments to the final arguments brief of the State, attachment 13,
folio 3873), and birth certificate of Tiramen Bosico Cofi issued on October 27, 1956, by the Civil Status
Registrar of Sabana Grande de Boya, the Dominican Republic (file of attachments to the brief answering the

application, attachment 28, folio 69).



109.8. Violeta Bosico lived with her mother and siblings in Batey Las Charcas, until 1992,

when she went to live with her sister, Teresa Tucent Mena, in Batey Verde, also called

Batey Enriquillo. In 1993, she moved, together with her sister to Batey Palavé, outside

Santo Domingo, where she lives now. Violeta Bosico has grown up in the Dominican

Republic, attended the Palavé School and, in 2005, went to secondary school.*

109.9. Owing to their Haitian ancestry, the children Dilcia Yean and Violeta Bosico, form

part of a vulnerable social group in the Dominican Republic.®

45

46

Cf. statement made by the child Violeta Bosico Cofi, authenticated on February 2, 2005, by Marcelino de la
Cruz Nunez (file of preliminary objections and possible merits and reparations, folios 892 to 893bis, and file of
attachments to the final arguments brief of the State, attachment 33, folios 3944 and 3945); statement made
by the child Violeta Bosico Cofi on August 8, 1999, before Katherine A. Fleet, in Batey Palavé, Manoguayabo,
the Dominican Republic (file of attachments to the application, attachment 6, folios 446 to 457, and file of at-
tachments to the brief with requests and arguments, attachment 24, folios 370 to 381); additional statement
made by the child Violeta Bosico Cofi before Hillary Ronen on July 31, 2001, in Batey Palavé, Santo Domingo,
the Dominican Republic (file of attachments to the brief with requests and arguments, attachment 27, folios
393 to 396); statement made by Teresa Tucent Mena, authenticated on February 2, 2005, by Marcelino de
la Cruz Nunez (file of preliminary objections and possible merits and reparations, tome lll, folios 899 to 900);
statement made by Teresa Tucent Mena on August 8, 1999, before Katherine A. Fleet, in Palavé, Manoguaya-
bo, the Dominican Republic (file of attachments to the application, attachment 4, folios 358 to 367; file of
attachments to the brief with requests and arguments, attachment 25, folios 382 to 388); statement made
by Tiramen Bosico Cofi before Katherine A. Fleet on July 11, 1999, in Palavé, Manoguayabo, the Dominican
Republic (file of attachments to the application, attachment 4, folios 376 to 387; file of attachments to the
brief with requests and arguments, attachment 4, folios 28 to 39, and file of attachments to the brief answer-
ing the application, attachment 25, folios 57 to 60); certification issued on November 6, 2003, by Amada
Rodriguez Guante, Director of the Palavé Basic School (file of attachments to the final arguments brief of the
State, attachment 28, folio 3934), and Basic Education diploma of Violeta Bosico issued on July 1, 2004, by
the National Education Council, the Dominican Republic (file of attachments to the final arguments brief of the
State, attachment 30, folio 3938). With regard to the name of Teresa Tucent Mena, the child Violeta Bosico’s
sister, it was noted that her last name is “Tucent Mena” and not “Tuseimena”, as she herself indicated in the
statement she made on February 2, 2005, authenticated by Marcelino de la Cruz Nufez. For the effects of this
judgment, the last name “Tucent Mena” will be used, even though the parties and several documents refer to
the last name “Tuseimena,” in the understanding that both names refer to the same person.

Cf. National Coalition for Haitian Rights, “Beyond de Bateyes — Haitian Immigrants in the Dominican Republic,”
1996 (file of attachments to the application, attachment 9, folios 809 to 875); Human Rights Watch, “Personas
llegales” - Haitianos y Dominico-Haitianos en la Republica Dominicana. New York: 2002, (file of attachments

to the brief with requests and arguments, attachment 19, folios 310 to 320); United Nations, Committee on
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The education of the child Violeta Bosico

109.34. During her early years, Violeta Bosico was admitted to school without a birth

certificate. In 1991, Violeta entered primary school in Batey Las Charcas. In 1994, having

interrupted her studies, she returned to school and began to attend the Palavé School

up until third grade.”

109.35. In September and October 1998, when trying to enroll for fourth grade, the

State did not allow Violeta Bosico to enroll in day school because she did not have a
birth certificate.”* For the 1998-1999 school year, the child had to enroll in the school for

73

74

the Rights of the Child, Examination of the Reports presented by the States Parties under Article 44 of the
Convention. Concluding Observations of the Committee on the Rights of the Child. The Dominican Republic.
UN Doc. CRC/C/15/Add.150, of 21 February 2001, para. 22; Bridget Wooding and Richard Moseley-Williams,
“Inmigrantes haitianos y dominicanos de ascendencia haitiana en la Republica Dominicana.” Santo Domingo,
the Dominican Republic: Cooperacion Internacional para el Desarrollo y el Servicio Jesuita a Refugiados y Mi-
grantes, 2004, pp. 1 to 103; World Bank, “Dominican Republic Poverty Assessment: Poverty in a High-Growth
Economy (1986 — 2000),” volume I, 2001, pp. 50 to 53, and Marco Scuriatti, “Background Papers — A review
of the Haitian Immigrant Population in the Dominican Republic”; In: World Bank, Dominican Republic Poverty
Assessment: Poverty in a High-Growth Economy (1986 — 2000), volume I, 2001, pp. 84 and 85.

Cf. statement made by the child Violeta Bosico Cofi on August 8, 1999, before Katherine A. Fleet in Batey
Palavé, Manoguayabo, the Dominican Republic (file of attachments to the application, attachment 6, folios
446 to 457, and file of attachments to the brief with requests and arguments, attachment 24, folios 370 to
381); statement made by Tiramen Bosico Cofi made before Katherine A. Fleet n July 11, 1999, in Palavé,
Manoguayabo, the Dominican Republic (file of attachments to the application, attachment 9, folios 612 to
619; file of attachments to the brief with requests and arguments, attachment 4, folios 28 to 39, and file of
attachments to the answer to the application, attachment 25, folios 57 and 60), and testimony of Amada
Rodriguez Guante given before the Inter-American Court during the public hearing held on March 14, 2005.
Cf. statement made by the child Violeta Bosico Cofi on August 8, 1999, before Katherine A. Fleet in Batey
Palavé, Manoguayabo, the Dominican Republic (file of attachments to the application, attachment 6, folios
446 to 457, and file of attachments to the brief with requests and arguments, attachment 24, folios 370
to 381); additional statement made by the child Violeta Bosico Cofi before Hillary Ronen on July 31, 2001,
in Batey Palavé, Santo Domingo, the Dominican Republic (file of attachments to the brief with requests and
arguments, attachment 27, folios 393 to 396), and statement of Teresa Tucent Mena on August n8, 1999,
before Katherine A. Fleet (file of attachments to the application, attachment 4, folios 358 to 367; file of

attachments to the brief with requests and arguments, attachment 25, folios 382 to 388).



adults during the evening, which is for those over 18 years of age. She attended fourth
and fifth grades there.”®

109.36. The main purpose of evening school is to teach adults to read and write and they

adopt a “compressed” type of education, in which pupils do two grades in one year. This

method makes fewer demands than day school. Most of those attending the evening

session are from 20 to 30 years of age; exceptionally, there are adolescents. The classes

in the evening are shorter, usually two and a half hours a day, and there is no break.”®

109.37. In 2001, Violeta Bosico reverted to attending school during the day, completed

sixth grade, and was enrolled for seventh grade in day school.””

75

76

77

Cf. statement made by Genaro Rincén Miesse on August 9, 1999, before Katherine A. Fleet, in Gazcue, Santo
Domingo, the Dominican Republic (file of attachments to the brief with requests and arguments, attachment
2, folio 18); statement made by Amada Rodriguez Guante before the Inter-American Court during the public
hearing held on March 14, 2005; certification issued on November 6, 2003, by Amada Rodriguez Guante,
Director of the Palavé Basic School (file of attachments to the final arguments brief of the State, attachment
28, folio 3934); additional statement made by the child Violeta Bosico Cofi before Hillary Ronen on July 31,
2001, in Batey Palavé, Santo Domingo, The Dominican Republic (file of attachments to the brief with requests
and arguments, attachment 27, folios 393 to 396), and statement of Teresa Tucent Mena on August 8, 1999,
before Katherine A. Fleet (file of attachments to the application, attachment 4, folios 358 to 367; file of at-
tachments to the brief with requests and arguments, attachment 25, folios 382 to 388).

Cf. statement made by the child Violeta Bosico Cofi, authenticated on February 2, 2005, by Marcelino de la
Cruz Nunez (file of preliminary objections and possible merits and reparations, tome i, folios 892 and 893,
and file of attachments to the State’s brief with final arguments, attachment 33, folio 370 to 381); state-
ment made by the child Violeta Bosico Cofi on August 8, 1999, before Katherine A. Fleet in Batey Palavé,
Manoguayabo, the Dominican Republic (file of attachments to the application, attachment 6, folios 446 to
457, and file of attachments to the brief with requests and arguments, attachment 24, folios 370 to 381);
statement made by Genaro Rincon Miesse on August 9, 1999, before Katherine A. Fleet, in Gazcue, Santo
Domingo, the Dominican Republic (file of attachments to the brief with requests and arguments, attach-
ment 2, folio 18), and testimony of Amada Rodriguez Guante given before the Inter-American Court during
the public hearing held on March 14, 2005.

Cf. additional statement made by the child Violeta Bosico Cofi before Hillary Ronen on July 31, 2001, in
Batey Palavé, Santo Domingo, the Dominican Republic (file of attachments to the brief with requests and
arguments, attachment 27, folios 393 to 396), and Basic Education diploma of Violeta Bosico issued by the
Palavé Center on July 1, 2004 (file of attachments to the final arguments brief of the State, attachment 30,

folio 3938).
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IX. VIOLATION OF ARTICLES 19, 20, 24, 3 AND 18 OF THE AMERICAN
CONVENTION IN RELATION ARTICLE 1.1 THEREOF (RIGHTS OF THE
CHILD, RIGHT TO NATIONALITY, RIGHT TO EQUAL PROTECTION,
RIGHT TO JURIDICAL PERSONALITY, RIGHT TO A NAME, AND
OBLIGATION TO RESPECT RIGHTS)

Arguments of the Commission

110. With regard to Article 19 of the American Convention, the Commission indicated
that:
[...]
c)  The State did not comply with its obligation to ensure the right to education,
since the child Violeta was prevented from enrolling in day school because she had

no birth certificate.

Arguments of the representatives

115. With regard to Article 19 of the American Convention, the representatives indicated

that:
a)  Given the legal incapacity and vulnerability of the children Dilcia and Violeta,
the State had a special obligation, required by their status as minors under Article
19 of the Convention, to adopt measures of protection to ensure their rights to
nationality, juridical personality, education, the family and judicial protection. The
arbitrary and inconsistent impediments to which the State subjected the children
in their efforts to obtain the documentation constitute a direct violation of the
rights embodied in Article 19 of the American Convention, in relation to Article 1(1)
thereof, and
b)  Article 19 of the Convention requires special protection measures to be taken
to guarantee the right of children to education, owing to their specific situation of
vulnerability and because this right cannot be protected without special assistance
from the family, society and the State. The right to education is one of the rights
protected by Article 26 of the American Convention.



Considerations of the Court

125. Article 20 of the American Convention establishes that:
1. Every person has the right to a nationality.
2. Every person has the right to the nationality of the State in whose territory he
was born if he does not have the right to any other nationality.
3. No one shall be arbitrarily deprived of his nationality or of the right to change it.

126. Article 24 of the American Convention stipulates that:
All persons are equal before the law. Consequently, they are entitled, without dis-
crimination, to equal protection of the law.

127. Article 19 of the American Convention stipulates that:
Every minor child has the right to the measures of protection required by his condi-
tion as a minor on the part of his family, society, and the state.

128. Article 3 of the American Convention establishes that:
Every person has the right to recognition as a person before the law.

129. Article 18 of the American Convention stipulates that:
Every person has the right to a given name and to the surnames of his parents or
that of one of them. The law shall regulate the manner in which this right shall be
ensured for all, by the use of assumed names if necessary.

130. Article 1(1) of the American Convention establishes that:
The States Parties to this Convention undertake to respect the rights and freedoms
recognized herein and to ensure to all persons subject to their jurisdiction the free and
full exercise of those rights and freedoms, without any discrimination for reasons of
race, color, sex, language, religion, political or other opinion, national or social origin,
economic status, birth, or any other social condition.

134. This Court has stated that the cases in which the victims of human rights viola-
tions are children are particularly serious.8® The prevalence of the child’s superior interest

86  Cf. Case of the “Street Children” (Villagran Morales). Judgment of November 19, 1999. Series C. No. 64
para. 146; the Case of Gomez Paquiyauri Brothers. Judgment of July 8, 2004. Series C. No. 64, para. 162,

and Case of Bulacio. Judgment of September 18, 2003. Series C No. 100, para. 133.
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should be understood as the need to satisfy all the rights of the child, and this obliges
the State and affects the interpretation of the other rights established in the Convention
when the case refers to children.8” Moreover, the State must pay special attention to the
needs and the rights of the alleged victims owing to their condition as girl children, who

belong to a vulnerable group.®

135. In view of the above, the Court will not rule on the alleged violation of Article 19 of
the American Convention in isolation, but will include its decision in this regard together
with the examination of the other articles that are relevant to this case.

167. Bearing in mind that the alleged victims were children, the Court considers that the
vulnerability arising from statelessness affected the free development of their personalities,
since it impeded access to their rights and to the special protection to which they are entitled.

169. In this regard, the United Nations Committee on the Rights of the Child expressed
its deep concern “at the discrimination against children of Haitian origin born in the terri-
tory [of the Dominican Republic] or belonging to Haitian migrant families, especially their
limited access to housing, education and health services, and note[d] in particular the
lack of specifically targeted measures to address this problem.” The Committee, specifi-
cally in relation to birth registration, indicated that “in particular, concern [was] expressed
about the situation of children of Haitian origin or belonging to Haitian migrant families
whose right to birth registration has been denied in the State [... and, as a] result of this
policy, those children have not been able to enjoy fully their rights, such as to access to

health care and education.” %4

170. The United Nations Commission on Human Rights, through an independent expert,
issued a report entitled “Human rights and extreme poverty,” in which it referred to the
situation of Haitians in the Dominican Republic as follows:

87  Cf. Juridical Status and Human Rights of the Child, (...), paras. 56, 57 and 60.

88 Cf. United Nations, Committee for the Elimination of All forms of Discrimination against Women, General
Recommendation No. 24, on the application of Article 12 of the Convention on the Elimination of all Forms
of Discrimination against Women.

104  Cf. United Nations, Committee on the Rights of the Child, Examination of the Reports presented by the
States Parties under Article 44 of the Convention. Concluding Observations of the Committee on the Rights

of the Child. The Dominican Republic. UN Doc. CRC/C/15/Add. 150, of 21 February 2001, paras. 22 and 26.



The issue of racism [...] is sometimes manifested among Dominicans themselves,
but above all it is evident towards Haitians or those of Haitian origin whose families
have, at times, been established for several generations and who continue entering
the country. [...] There are very few Haitians, even those who have been living in the
Dominican Republic since 1957, [...] who obtain naturalization. This is the strongest
discrimination that the independent expert has met throughout her mission. The
authorities are very aware of this problem [...]. The fact that Haitians do not have
legal existence in the Dominican Republic is based on a deep-rooted phenomenon

of lack of recognition [...]'%

171. Considering that it is the State’s obligation to grant nationality to those born on its
territory, the Dominican Republic must adopt all necessary positive measures to guaran-
tee that Dilcia Yean and Violeta Bosico, as Dominican children of Haitian origin, can ac-
cess the late registration procedure in conditions of equality and non-discrimination and
fully exercise and enjoy their right to Dominican nationality. The requirements needed to
prove birth on Dominican territory should be reasonable and not represent an obstacle
for acceding to the right to nationality.

172. The Court finds that, owing to the discriminatory treatment applied to the children,
the State denied their nationality and left them stateless, which, in turn, placed them
in a situation of continuing vulnerability that lasted until September 25, 2001; in other
words, after the date on which the Dominican Republic accepted the Court’s contentious
jurisdiction.

173. The Court considers that the Dominican Republic failed to comply with its obliga-
tion to guarantee the rights embodied in the American Convention, which implies not
only that the State shall respect them (negative obligation), but also that it must adopt

all appropriate measures to guarantee them (positive obligation),'%®

owing to the situ-
ation of extreme vulnerability in which the State placed the Yean and Bosico children,

because it denied them their right to nationality for discriminatory reasons, and placed

105 Cf. United Nations, Commission on Human Rights, “Human rights and extreme poverty,” report presented
by the independent expert on the question of human rights and extreme poverty, A. M. Lizin, under Resolu-
tion 2002/30 of the Commission on Human Rights. Addition: Mission to the Dominican Republic. UN Doc.
E/CN.4/2003/52/Add.1, paras. 8 to 13.

106 Cf. the Case of “Children’s Rehabilitation Institute.” Judgment of September 2, 2004. Series C No. 112,
para. 158; the Case of Gomez Paquiyauri Brothers, supra, para. 129, and the Case of the 19 Tradesmen.

Judgment of July 5 2004. Series C. No. 109, para. 153.
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them in the impossibility of receiving protection from the State and having access to
the benefits due to them, and since they lived in fear of being expelled by the State of
which they were nationals and separated from their families owing the absence of a
birth certificate.

174. The Court finds that for discriminatory reasons, and contrary to the pertinent do-
mestic norms, the State failed to grant nationality to the children, which constituted an
arbitrary deprivation of their nationality, and left them stateless for more than four years
and four months, in violation of Articles 20 and 24 of the American Convention, in rela-
tion to Article 19 thereof, and also in relation to Article 1(1) of the Convention, to the
detriment of the children Dilcia Yean and Violeta Bosico.

185. In addition to the above, the Court considers that the vulnerability to which the
children were exposed as a result of the lack of nationality and juridical personality was
also reflected, in the case of the child Violeta Bosico, by the fact that she was prevented
from attending day school at the Palavé School during the 1998-1999 school year. It was
precisely because she had no birth certificate that she was forced to study at evening
school, for individuals over 18 years of age, during this period. This fact also exacerbated
her situation of vulnerability, because she did not receive the special protection, due to
her as a child, of attending school during appropriate hours together with children of her
own age, instead of with adults (...) It is worth noting that, according to the child’s right
to special protection embodied in Article 19 of the American Convention, interpreted
in light of the Convention on the Rights of the Child and the Additional Protocol to the
American Convention on Human Rights in the Area of Economic, Social and Cultural
Rights, in relation to the obligation to ensure progressive development contained in Ar-
ticle 26 of the American Convention, the State must provide free primary education to
all children in an appropriate environment and in the conditions necessary to ensure their
full intellectual development.

186. The Court observes that the violation of the right to nationality of the Yean and
Bosico children, the situation of statelessness in which they were kept, and the non-
recognition of their juridical personality and name, denaturalized and denied the external
or social projection of their personality.

187. Based on the above, the Court considers that by depriving the children of their
nationality, the Dominican Republic violated the rights to juridical personality and to a



name embodied in Articles 3 and 18 of the American Convention, in relation to Article
19 thereof, and also in relation to Article 1(1) of the Convention, to the detriment of the
children Dilcia Yean and Violeta Bosico.

XIV. OPERATIVE PARAGRAPHS
260. Therefore,

THE COURT,

DECLARES:

Unanimously that:

2. The State violated the rights to nationality and to equal protection embodied, re-
spectively, in Articles 20 and 24 of the American Convention, in relation to Article 19
thereof, and also in relation to Article 1(1) of the Convention, to the detriment of the
children Dilcia Yean and Violeta Bosico, in the terms of paragraphs 131 to 174 of this
judgment.

3. The State violated the rights to a name and to juridical personality embodied, re-
spectively, in Articles 3 and 18 of the American Convention, in relation to Article 19
thereof, and also in relation to Article 1(1) of the Convention, to the detriment of the
children Dilcia Yean and Violeta Bosico, in the terms of paragraphs 131 to 135 and 175
to 187 of this judgment.
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I. INTRODUCTION OF THE CASE AND PURPOSE OF THE DISPUTE

1. OnlJuly 3, 2009, the Inter-American Commission on Human Rights (hereinafter “the
Commission” or “the Inter-American Commission”), in accordance with Articles 51 and
61 of the Convention, submitted an application against the Republic of Paraguay (herein-
after “the State” or “Paraguay”), based on which the instant case was commenced. The
initial petition was lodged before the Commission on May 15, 2001, and, on February
20, 2003, the Commission approved Report N° 11/03,2 declaring the petition admissible.
Subsequently, on July 17, 2008, it approved Report on Merits N° 30/08,> under Article
50 of the Convention, which included specific recommendations for the State. The State
was notified of this report on August 5, 2008. On July 2, 2009, after examining several
reports forwarded by the State and the corresponding observations made by the petition-
ers, the Commission decided to submit the case to the jurisdiction of the Court, “because
it considered that the State had not complied with the recommendations made in the
Report on Merits.” (...)

2. The application relates to the State’s alleged international responsibility for the al-
leged failure to ensure the right of the Xakmok Kasek Indigenous Community (herein-
after “the Xakmok Kasek Indigenous Community,” “the Xakmok Kasek Community,”
“the Indigenous Community,” or “the Community”) and its members’ (hereinafter “the
members of the Community”) to their ancestral property, because the actions concerning

2 In Admissibility Report N° 11/03, the Commission concluded that it had competence to examine the petition
presented by the petitioners and that it was admissible pursuant to Articles 46 and 47 of the Convention.
Based on the factual and legal arguments, and without prejudging the respective merits in, considered the
petition admissible with regard to the alleged violation of Articles 2, 8.1, 21, and 25 (Domestic Legal Ef-
fects, Right to Fair Trial, Right to Property and Right to Judicial Protection) of the American Convention and
1.1 (Obligation to Respect Rights) thereof, based on possible failure to comply with the obligation to adopt
domestic legal provisions, to the detriment of the Xdkmok Kasek Community of the Enxet-Lengua People
and its members.

3 In Merits Report N° 30/08, the Commission concluded that the State had not complied with the obligations
imposed by Articles 21 (Right to Property), 8.1 (Right to Fair Trail [Judicial Guarantees]), and 25 (Judicial
Protection), all in relation to Articles 1.1 and 2 of the American Convention, to the detriment of the Xakmok
Kasek Indigenous Community of the Enxet-Lengua People and its members. Moreover, in application of the
jure novit curia principle, the Commission concluded that the State of Paraguay had not complied with the
obligations imposed by Article 3 (Right to Juridical Personality), 4 (Right to Life), and 19 (Rights of the Child),
all in relation to Articles 1.1 and 2 of the American Convention, to the detriment of the Xakmok Kasek

Indigenous Community of the Enxet-Lengua People and its members.



the territorial claims of the Community were being processed since 1990 “and had not
yet been decided satisfactorily.” According to the Commission, “[t]his has meant that,
not only has it been impossible for the Community to access the property and take pos-
session of their territory, but also, owing to the characteristics of the Community, that it
has been kept in a vulnerable situation with regard to food, medicine and sanitation that
continuously threatens the Community’s integrity and the survival of its members.”

VII. RIGHT TO LIFE
(ARTICLE 4.1 OF THE AMERICAN CONVENTION)

186. The Court has indicated that the right to life is a fundamental human right,
the full enjoyment of which is a precondition for the enjoyment of all the oth-
er human rights.'® If this right is not respected, all the other rights are meaning-
less. Therefore, restrictive notions with regard to this right are not admissible.'®

189. In the instant case, on June 11, 1991,"% and on September 22, 1992,'°° INDI of-
ficials verified the situation of special vulnerability of the members of the Community
because they did not have title to their land. On November 11, 1993, the indigenous
leaders repeated to the IBR that their land claim was a priority because “they [were] living

192 Cf. Case of the “Street Children” (Villagran Morales and et al.) v. Guatemala. Merits. Judgment of Novem-
ber 19, 1999. Series C N° 63, para. 167, para. 144; Case of Montero Aragorn et al. (Retén de Catia) v.
Venezuela. Preliminary objections, merits, reparations and costs. Judgment of July 5, 2006, Series C. N° 150,
para. 63, and Case of Zambrano Vélez et al. v. Ecuador. Merits, reparations and costs. Judgment of July 4,
2007. Series C N° 166, para. 78.

193 Cf. Case of the “Street Children” (Villagran Morales et al.) v. Guatemala. Merits, supra, para. 144; Case of
Montero Aranguren et al. (Retén de Catia) v. Venezuela, supra, para. 63, and Case of Zambrano Vélez et al.
v. Ecuador, supra, para. 78.

198 Cf. Handwritten record of an on-site inspection of the Xakmok Kasek Community made on June 11, 1991,
in relation to the land claimed (file of appendices to the application, appendix 3, tome I, folio 790), and
report of on-site visit made by Pastor Cabanellas, supra note 62, folios 791 to 794).

199 Cf. Report on the expanded on-site visit on September 22, 1992, supra note 62, folios 883 and 884).
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in extremely difficult and precarious conditions and [did] not know how long they [could]
hold out.”2%0

191. On April 17, 2009, the President of the Republic and the Ministry of Education and
Culture, issued Decree N° 1830,2% declaring a state of emergency in two indigenous
communities,?%* one of them the Xakmok Kasek Community. The pertinent part of De-
cree N° 1830 indicates that:
Due to situations beyond their control, these Communities are deprived of access to
the traditional means of subsistence related to their pre-colonial identity, within the
territories claimed as part of their ancestral territories, [...] [and this] hampers the
normal way of life of the said communities [...] owing to the absence of minimum
and essential food and medical care, which is a concern of the Government that
requires urgent response [...].
[Consequently, it ordered that]
The [INDI], together with the National Emergency Secretariat and the Ministry of
Public Health and Social Welfare take the necessary measures to immediately pro-
vide medical care and food to the families that are members of [the Xakmok Kasek
Community] until the conclusion of the legal and administrative procedures regard-
ing the legalization of the land claimed as part of the its traditional habitat.2

192. In brief, in this case the domestic authorities knew of the existence of a situation of
real and immediate risk to the life of the members of the Community. Consequently, this
gave rise to certain State obligations of prevention — under the American Convention (Ar-
ticle 4 in relation to Article 1.1) and under its own domestic law (Decree N° 1830) — that
obliged it to take the necessary measures that could reasonably be expected, to prevent

or avoid this risk.

200 Communication of the Community addressed to the IBR President of November 11, 1993, supra note 65
(file of appendices to the application, attachment 5, folio 2351).

203  Cf. Decree N° 1830 of April 17, 2009 (file of attachments to the answer to the application, attachment 7,
folios 3643 to 3646).

204 The said Decree N° 1830 of April 17, 2009, supra note 203, also refers to the Kelyenmagategma Commu-
nity of the Enxet and Y‘ara Marantu People.

205 Cf. Decree N° 1830, supra note 203.



1.4. Education

209. With regard to access to educational services, the Commission noted that the Inter-
American Commission’s Rapporteur on the Rights of Indigenous Peoples had “verified
the precarious conditions of a school attended by around 60 boys and girls from the
Community.” He indicated that the “the school is approximately 25 [m2] in size, without
a roof that is adequate to provide protection from the rain; there is no floor and no desks,
chairs, or educational materials.” The Rapporteur also indicated that “the children are
increasingly failing to attend school due to lack of food and water.” The representatives
endorsed the facts alleged by the Commission and added that the children “are taught
in Guarani and Spanish, rather than in Sanapana or Enxet, which are the languages of

the members of the Community.

210. The State indicated that it had provided “teaching materials and school meals
[through] the Ministry of Education,” and that it planned “to build a school in the
Community’s settlement once the land titling procedures had been completed.” It af-
firmed that it had provided “additional furniture” to the Dora Kent de Eaton Elementary
School.?*? In addition; the body of evidence reveals that, on October 26, 2009, a training
workshop was organized for teachers working in the schools in several communities,
including Xakmok Kasek. Also, the National Directorate for Indigenous School Education
has concluded that “the teachers say they need to continue their training, and to work

on the recovery of the language and the revitalization of the culture.”?*°

211. According to international standards, States have the obligation to guarantee ac-
cess to free basic education and its sustainability.?>" In particular, when it comes to sat-
isfying the right to basic education of indigenous communities, the State must promote

249 The State noted that it had provided 23 individual student desks, 23 student chairs, a teacher’s desk, a
teacher’s chair, and a cupboard (file of attachments to the answer to the application, tome VIII, attachment
1.6, folio 3323).

250 Cf. Report on the Indigenous Teacher Training Workshop of October 26, 2009, submitted to the General
Directorate of Indigenous School Education and forwarded to the Inter-American Court of Human Rights
(file of attachments to the answer to the application, attachment 1.6, folios 3324 to 3328).

251  See Article 13.3.a of the Protocol of San Salvador in the Area of Economic, Social, and Cultural Rights,

which states that “primary education should be compulsory and accessible to all without cost.”
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this right from an ethno-educational perspective.?>? This means taking positive measures
to ensure that the education is culturally acceptable from an ethnically differentiated
perspective.?>3

212. In the instant case, Maximiliano Ruiz, a teacher in the Community, indicated that
there are “85 students [...] most of whom [belong to the] Sanapana [ethnic group];
but the program of the Ministry of Education is taught.” He indicated that the children
abandon school owing to their situation. Maximiliano Ruiz acknowledged that the State
provided “school meals,” but indicated that they were provided sporadically and not on
a monthly basis.

213. From the evidence gathered, the Court observes that, although some conditions of
the State’s provision of education have improved, the facilities for the education of the
children are inadequate. The State itself provided a series of photographs in which it can
be seen that classes take place under a roof, with no walls, in the open air.>>* In addition,
the State does not provide any type of program to prevent students from abandoning
their studies.

214. In short, this Court emphasizes that the assistance provided by the State under
Decree N° 1830 of April 17, 2009, has been insufficient to overcome the conditions of
special vulnerability of the Xakmok Kasek Community verified in the decree.

215. The situation of the members of the Community is closely tied to its lack of its
lands. Indeed, the absence of possibilities for the members to provide for and support
themselves, according to their ancestral traditions, has led them to depend almost ex-
clusively on State actions and be forced to live not only in a way that is different from
their cultural patterns, but in squalor. This was noted by Marcelino Lépez, Community
leader, who said, “[i]f we have our land, then everything else will improve and, above
all, we will be able to live openly as indigenous people; otherwise, it will be very dif-

ficult to survive.”25>

252 Cf. ILO Convention 169 on Indigenous and Tribal Peoples in Independent Countries, Article 27.1.

253  Cf. United Nations, Committee on Economic, Social and Cultural Rights. General Comment N° 13, Decem-
ber 8, 1999, E/C.12/1999/10, para. 50.

254  Cf. Photographs of Elementary School N° 11531 (file of attachments to the State’s final arguments, tome X,
folio 4415).

255  Testimony of Marcelino Lépez before a notary public (merits file, tome I, folio 645).



216. On this point, it should be noted that, as the United Nations Committee on Economic,
Social and Cultural Rights has said, “in practice, poverty seriously restricts the ability of a
person or a group of persons to exercise the right to take part in, gain access and contribute
to, on equal terms, all spheres of cultural life, and more importantly, seriously affects their
hopes for the future and their ability to effectively enjoy their own culture.”2°¢

217. Consequently, the Court declares that the State has not provided the basic services
to protect the right to a decent life of a specific group of individuals in these conditions
of special, real and immediate risk, and this constitutes a violation of Article 4.1 of the

Convention, in relation to Article 1.1 thereof, to the detriment of all the members of the

Xakmok Kasek Community.

XIII. OPERATIVE PARAGRAPHS
337. Therefore,

TaE COURT

DECLARES,

By seven votes to one, that:

3. The State violated the right to life, established in Article 4.1 of the American Con-
vention, in relation to Article 1.1 thereof, to the detriment of all the members of the
Xakmok Kasek Community, in the terms of paragraphs 195, 196, 202 to 202, 205 to 208
and 211 to 217 of this judgment.

256 United Nations, Committee on Economic, Social and Cultural Rights. General Comment N° 21, December

21,2009, E/C.12/GC/21, para. 38.
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I11. THE WAY TO INTERPRET ARTICLE 26 OF THE AMERICAN
CONVENTION FOR THE DIRECT JUSTICIABILITY OF ECONOMIC,
Sociar AND CULTURAL RIGHTS

33. (...)[Tlhe direct justiciability of economic, social and cultural rights, derives from the
American Convention itself, the instrument at the core of the inter-American system that
constitutes the main object of “application and interpretation”®® of the Inter-American
Court, which has “competence with respect to matters relating to the fulfillment of the
commitments made by the States Parties”®’ to the Pact of San José.

34. When considering the scope of the right to health, it is necessary to make an in-
terpretative re-evaluation of Article 26 of the American Convention, the only article of
this treaty that refers to “the rights implicit in the economic, social, educational, scientific
and cultural standards set forth in the Charter of the Organization of American States as
amended by the Protocol of Buenos Aires,” based on the fact that the Inter-American
Court exercises full jurisdiction over all the articles and provisions, which include this
provision of the Convention.

35. Furthermore, Article 26 forms part of Part | (State Obligations and Rights Protect-
ed) of the American Convention and, therefore, the general obligations of the States
established in Articles 1.1 and 2 of the Convention are applicable to it, as recognized
by the Inter-American Court itself in the Case of Acevedo Buendia v. Peru.®® Neverthe-
less, there is an apparent interpretative conflict between the scope that should be given
to Article 26 of the Pact of San José, and Article 19.6 of the Protocol of San Salvador,
which limits the justiciability of the economic, social and cultural rights to certain rights

only.

66  Cf. Article 1 of the Statute of the Inter-American Court of Human Rights, approved by the OAS General
Assembly in October 1979.

67  Cf. Article 33 of the American Convention on Human Rights.

68  Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”) v.
Perd. Preliminary Objection, Merits, Reparations and costs. Judgement of November 24, 2009 Series C N°

198, paras. 16, 17 and 100.



A) The apparent conflict between the Pact of San José and the Protocol of
San Salvador

36. From my perspective, an interpretative development of Article 26 of the Pact of
San José is required in the case law of the Inter-American Court, and this could open
new possibilities for making economic, social and cultural rights effective, in both their
individual and collective dimensions. Moreover, in the future new content could be estab-
lished through evolutive interpretations that enhance the interdependent and indivisible
nature of human rights.

37. In this regard, | consider opportune the call made some months ago by the very
distinguished judge Margarette May Macaulay — from the Inter-American Court’s previ-
ous composition — in her concurring opinion in the Case of Furlan and family members
v. Argentina® regarding the updating of the normative meaning of this treaty-based
precept. The former judge indicated that the Protocol of San Salvador “does not establish
any provision intended to restrict the scope of the American Convention.””° In addition,
she stated that:
[...] when interpreting the Convention [and the Protocol of San Salvador], a sys-
tematic interpretation of the two treaties should be made, taking their purpose
into account. In addition, the Vienna Convention requires an interpretation in
good faith of the terms of Article 26, as made previously to determine the scope
of the textual reference to the said article in relation to the OAS Charter and its
relationship to Articles 1.1 and 2 of the Convention. This interpretation in good
faith requires recognizing that the American Convention does not establish dis-
tinctions when indicating that its jurisdiction covers all the rights established from
Article 3 to Article 26 of the Convention. Furthermore, Article 4 of the Protocol
of San Salvador establishes that no right recognized or in force in a State may be
restricted or infringed by international instruments, under the pretext that the said
Protocol does not recognize it or recognizes it to a lesser degree. Lastly, the Vienna
Convention declares that an interpretation should not lead to a manifestly absurd
or unreasonable result. In this regard, the conclusion that the Protocol of San Sal-
vador limits the scope of the Convention would lead to the absurd consideration
that the American Convention could have certain effects for the States Parties to

69  Case of Furlan and family members v. Argentina. Preliminary Objections, Merits, Reparations and Costs.
Judgement of August 31, 2012 Series C N° 246.
70  Concurring opinion of Judge Margarette May Macaulay in the Case of Furlan vs. Argentina, (...).

71 Idem.
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38.

the Protocol of San Salvador while having a different effect for the States that are

not a party to this Protocol.”?

Judge Macaulay specified that it was incumbent on the Inter-American Court to

update the normative meaning of Article 26 as follows:”3

[...] what matters is not the subjective intention of the delegates of the States at the
time of the Conference of San José or during the discussion of the Protocol of San
Salvador, but the objective intention of the text of the American Convention, taking
into account that the interpreter’s obligation is to update the normative meaning
of the international instrument. Moreover, it is not possible to discredit the explicit
content of the American Convention using a historical interpretation, based on the
hypothetical intention that the delegates who adopted the Protocol of San Salvador
would have had with regard to the Convention.

39. Besides the above, some arguments additional to this interpretation of the relation-

ship between the American Convention and the Protocol of San Salvador can be consid-

ered concerning the Court’s competence to examine direct violations of economic, social

and cultural rights in light of Article 26 of the Pact of San José.

40. First, it is essential to establish the importance of taking into account the literal

interpretation of Article 26 with regard to the competence established to protect all the

rights established in the Pact of San José, which include the rights established in Articles
3 through 26 (Chapter II: “Civil and political rights, and Chapter lll: “Economic, social and

cultural rights”). As | have already mentioned, the Inter-American Court recognized this

expressly in the judgment en el case of Acevedo Buendia et al. v. Peru: 74

(...) Furthermore, it is pertinent to note that even though Article 26 is contained in
Chapter lll of the Convention, entitled “Economic, Social and Cultural Rights,” it is
also located in Part | of the said instrument, entitled “State Obligations and Rights
Protected” and, therefore, is subject to the general obligations contained in Articles
1.1 and 2 mentioned in Chapter | (entitled “General Obligations”), as well as Ar-
ticles 3 to 25 indicated in Chapter Il (entitled “Civil and Political Rights”).

72

73
74

Only 15 States have ratified the Protocol of El Salvador. Source: http://www.cidh.oas.org/Basicos/basicos4.
htm.

Concurring opinion of Judge Margarette May Macaulay in the Case of Furlan v. Argentina, supra, para. 9.
Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),

supra, para. 100.



41. This interpretation by the Inter-American Court, adopted unanimously,” consti-
tutes a fundamental precedent for the direct justiciability of economic, social and cultural
rights, by stating that, when dealing with the rights that can be derived from Article 26,
it is possible to apply the general obligations of respect, guarantee, and adaptation con-
tained in Articles 1.1 and 2 of the American Convention. (...)

42. Now, none of the articles of the Protocol of San Salvador make any reference to
the scope of the general obligations referred to in Articles 1.1 and 2 of the American
Convention. If the Pact of San José is not being amended expressly, the corresponding
interpretation should be the least restrictive as regards its scope. In this regard, it is im-
portant to stress that the American Convention itself establishes a specific procedure for
its amendment.”” If the Protocol of Salvador had been intended to annul or amend the
scope of Article 26, this should have been established explicitly and unequivocally. The
clear wording of Article 19.6 of the Protocol does not permit inferring any conclusion
with regard to the literal meaning of the relationship between Article 26 and Articles 1.1
and 2 of the American Convention, as the Inter-American Court has recognized.78

43. Differing positions have arisen with regard to the interpretation of Article 26 and its
relationship with the Protocol of San Salvador.”® In my opinion, the principle of the most
favorable interpretation must be applied not only with regard to the substantive aspects of
the Convention, but also as regards procedural aspects related to the attribution of compe-
tence, provided that a real and specific conflict in interpretation exists. If the Protocol of San
Salvador had expressly indicated that it should be understood that Article 26 was no longer
in force, the interpreter could not reach the opposite conclusion. However, no article of the
Protocol refers to the reduction or limitation of the scope of the American Convention.

75  With separate opinions of Judge Sergio Garcia Ramirez and Judge ad hoc Victor Oscar Shiyin Garcia Toma.

77 American Convention: “Article 76(1) Proposals to amend this Convention may be submitted to the General
Assembly for the action it deems appropriate by any State Party directly, and by the Commission or the
Court through the Secretary General.”

78  Cf. Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),
supra, para. 100.

79 Cf, in alphabetical order, among others, Abramovich, Victor and Rossi, Julieta, “La tutela de los derechos
econémicos, sociales y culturales en el articulo 26 de la Convencién Americana sobre Derechos Humanos,”
in Revista Estudios Socio-Juridicos, year/vol. 9, Special N°, Universidad del Rosario, Bogotd, 34-53; Burgorgue-
Larsen, Laurence, and Ubeda de Torres, Amaya, in particular Chapter 24 written by the first author: “Economic
and social rights,” The Inter-American Court of Human Rights. Case Law and Commentary, New York, Oxford

University Press, 2011, pp. 613-639; Cavallaro, James L. and Brewer, Stephanie Erin “La funcion del litigio in-
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44. To the contrary, one of the articles of the Protocol indicates that this instrument

should not be interpreted in order to disregard other rights in force in the States Parties,

which include the rights derived from Article 26 within the framework of the American

Convention.8% Moreover, in the terms of Article 29.b) of the American Convention, a

restrictive interpretation of the rights is not permitted.®’

80

81

teramericano en la promocién de la justicia social,” in Sur. Revista Internacional de Derechos Humanos, N° 8,
2008, pp. 85- 99; Cavallaro, James L. and Schaffer, Emily, “Less as More: rethinking Supranational Litigation of
Economic and Social Rights in the Americas,” in Hastings Law Journal, N° 56, N° 2, 2004, pp. 217-281; Caval-
laro, James and Schaffer, Emily, “Rejoinder: Finding Common Ground to Promote Social Justice and Economic,
Social and Cultural Rights in the Americas,” in New York University Journal of International Law and Politics, N°
39, 2006, pp. 345-383; Courtis, Christian, “La proteccién de los derechos econdmicos, sociales y culturales a
través del articulo 26 de la Convencién Americana sobre Derechos Humanos” in Eduardo Ferrer Mac-Gregor and
Arturo Zaldivar Lelo de Larrea (coords.), La ciencia del derecho procesal constitucional. Estudios en homenaje a
Héctor Fix-Zamudio en sus cincuenta afios como investigador del derecho, Mexico, UNAM-Marcial Pons-IMDPC,
2008, volume IX: “Derechos humanos y tribunales internacionales,” pp. 361-438; Melish, Tara J., La Proteccion
de los Derechos Econémicos, Sociales y Culturales en el Sistema Interamericano de Derechos Humanos, Quito,
CDES, Yale Law School, 2003, pp. 379-392; by the same author: “Rethinking the “Less as More” Thesis: Su-
pranational Litigation of Economic, Social and Cultural Rights in the Americas,” in New York University Journal
of International Law and Politics, N° 39, 2006, pp. 171-343; by the same autor: “Counter-Rejoinder. Justice vs.
justiciability?: Normative Neutrality and Technical Precision, The Role of the Lawyer in Supranational Social Rights
Litigation,” in New York University Journal of International Law and Politics, N° 39, 2006, pp. 385-415; Parra
Vera, Oscar, Justiciabilidad de los derechos econdmicos, sociales y culturales ante el Sistema Interamericano,
Mexico, CNDH, 2011; Pelayo Moller, Carlos Marfa. El “minimo vital” como estandar para la justiciabilidad de los
derechos economicos, sociales y culturales. Revista Metodhos, Federal District Human Rights Commission, N° 3,
2012, pp. 31-51; Ruiz-Chiriboga, Oswaldo, The American Convention and the Protocol of San Salvador: Two
Intertwined Treaties. Non-enforceability of Economic, Social and Cultural Rights in the Inter-American System, op.
cit. supra 39; Uprimny, Rodrigo, and Diana Guarnizo, “;Es posible una dogmética adecuada sobre la prohibicién
de regresividad? Un enfoque desde la jurisprudencia constitucional colombiana,” in Eduardo Ferrer Mac-Gregor
and Arturo Zaldivar Lelo de Larrea (coords.), La ciencia del derecho procesal constitucional. Estudios en homenaje
a Héctor Fix-Zamudiio en sus cincuenta afos como investigador del derecho, Mexico, UNAM-Marcial Pons-IMD-
PC, 2008, volume IV: “Derechos fundamentales y tutela constitucional,” pp. 361-438; and Urquilla, Carlos, La
Justiciabilidad directa de los derechos econémicos, sociales y culturales, San José, IIDH, 2009.

Protocol of San Salvador: “Article 4. Inadmissibility of Restrictions. A right which is recognized or in effect in
a State by virtue of its internal legislation or international conventions may not be restricted or curtailed on
the pretext that this Protocol does not recognize the right or recognizes it to a lesser degree.”

Cf. Case of the “Mapiripan Massacre,” v. Colombia. Judgement of September 15, 2005. Series C N° 134,

paras. 188.



45. Thus, this — apparent — problem must be resolved based on a systematic, teleologi-
cal and evolutive interpretation that takes into account the most favorable interpretation
to ensure the best protection of the individual and the object and purpose of Article 26
of the American Convention regarding the need to truly guarantee economic, social and
cultural rights. In the presence of a conflict in interpretation, prevalence should be given
to a systematic interpretation of the relevant norms.

46. In this regard, the Inter-American Court has indicated on previous occasions®? that
human rights treaties are living instruments, the interpretation of which must keep up
with the times and current living conditions. Furthermore, it has also affirmed that this
evolutive interpretation is consequent with the general rules of interpretation established
in Article 29 of the American Convention, and also in the Vienna Convention on the
Law of Treaties®® When making an evolutive interpretation, the Court has given special
relevance to comparative law, and has therefore used domestic laws®* or the case law of
domestic courts®® when analyzing specific disputes in contentious cases.

82  Cf. The Right to Information on Consular Assistance within the Framework of the Guarantees of Due Pro-
cess of Law. Advisory Opinion OC-16/99 of October 1, 1999.

83  (f. The Right to Information on Consular Assistance within the Framework of the Guarantees of Due Pro-
cess of Law. Advisory Opinion OC-16/99, October 1, 1999. Series A N° 16, para. 114, and Case of Atala
Riffo and daughters v. Chile. Merits, Reparations and Costs. Judgement of February 24, 2012. Series C N°
239, para. 83.

84  In the Case of Kawas Fernandez v. Honduras. Merits, Reparations and Costs. Judgment of April 3, 2009.
Series C N° 196, para. 148, the Court took into account for its analysis that it noted: “that a significant
number of States Parties to the American Convention have adopted constitutional provisions expressly
recognizing the right to a healthy environment.”

85  In the Case of Heliodoro Portugal v. Panama, Preliminar Objections, Merits, Reparations and Costs. Judge-
ment of August 12, 2008. Series C N° 186 and the Case of Tiu Tojin v. Guatemala. Merits, reparations
and costs. Judgment of November 26, 2008. Series C N° 190, the Inter-American Court took into account
judgments of the domestic courts of Bolivia, Colombia, Mexico, Panama, Peru and Venezuela on the non-
prescription of permanent offenses such as forced disappearance. In addition, in the Case of Anzualdo Cas-
tro v. Peru. Preliminary Objection, Merits, Reparations and Costs. Judgment of September 22, 2009. Series C
N° 202, the Inter-American Court used the rulings of constitutional courts of the countries of the Americas to
support its definition of the concept of forced disappearance. Other examples are the Case of Atala Riffo and
daughters, supra, and the Case of the Kichwa Indigenous People of Sarayaku v. Ecuador. Merits and repara-

tions. Judgment of June 27, 2012. Series C N° 245.
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47. ltis clear that the Inter-American Court cannot declare the violation of the right to
health under the Protocol of San Salvador, because this can be observed from the literal
meaning of its Article 19.6. However, it is possible to understand the Protocol of San Sal-
vador as one of the interpretative references concerning the scope of the right to health
protected by Article 26 of the American Convention. In light of the human rights corpus
juris, the Additional Protocol throws light on the content that the obligations of respect
and guarantee should have in relation to this right. In other words, the Protocol of San
Salvador provides guidance on the application corresponding to Article 26 together with
the obligations established in Articles 1.1 and 2 of the Pact of San José.

48. The possibility of using the Protocol of San Salvador in order to define the scope of
the protection of the right to health contained in Article 26 of the American Convention
is not unfamiliar to the case law of the Inter-American Court; neither is the use of other
international sources or the OAS Progress Indicators in Respect of Rights Contemplated
in that Protocol, in order to define different State obligations in this regard. Indeed, the
Inter-American Court performed this exercise in the Case of the “Children’s Rehabilitation
Institute” v. Paraguay, in which it expressly stated that, in order to establish the content
and scope of Article 19 of the Pact of San José, it would take into consideration the
Convention on the Rights of the Child and the Protocol of San Salvador, because these
international instruments formed part of a very comprehensive international corpus juris

for the protection of the child.

49. In the same way, in the Case of the Yakye Axa Indigenous Community v. Paraguay,
when analyzing whether the State had created the conditions that increased the difficul-
ties of access to a decent life of the members of the Community and whether, in that
context, it had adopted the appropriate positive measures, the Court chose to interpret
Article 4 of the American Convention in light of the international corpus juris on the
special protection required by members of indigenous communities. Among other provi-
sions, it mentioned Article 26 of the Pact de San José, and Articles 10 (Right to Health),
11 (Right to a Healthy Environment), 12 (Right to Food), 13 (Right to Education) and 14

86 Case of the “Children’s Rehabilitation Institute,” Preliminar Objections, Merits, Reparations and Costs.
Judgement of September 2, 2004, Series C N° 112, para. 148. Similarly, the Case of the Yean and Bosico
Girls, Judgement of September 8, 2005. Series C N° 130, para. 185. In my opinion, implicit in the concept
of the corpus juris is the interdependence and indivisibility of the rights of which it is composed. Regarding
the indicators, see Abramovich, Victor and Pautassi, Laura (comps.), La medicién de derechos en las politicas

sociales, Buenos Aires, Editores del Puerto, 2010.



(Right to the Benefits of Culture) of the Protocol of San Salvador (on Economic, Social
and Cultural Rights), and the pertinent provisions of ILO Convention N° 169. The Court
also noted the observations of the United Nations Committee on Economic, Social and
Cultural Rights in its General Comment N° 14.87

50. The Case of the Xakmok Kasek Indigenous Community v. Paraguay is another ex-
ample of a matter in which the Inter-American Court made an even more thorough
analysis in order to determine that the assistance provided by the State with regard to the
access to and quality of water, food, and health and education services had been insuf-
ficient to overcome the situation of special vulnerability of the Community. When deter-
mining this, the Inter-American Court evaluated the provision of each of these services in
a separate section, in light of the main relevant international standards and the measures
adopted by the State, using the General Comments of the United Nations Committee on
Economic, Social and Cultural Rights 8

56. As can be observed from these examples of inter-American case law, it has been
the reiterated practice of the Inter-American Court to use international instruments and
sources other than the Pact of San José to define the content and even to expand the
scope of the rights established in the American Convention and to stipulate the obliga-
tions of the States, since the said international instruments and sources form part of a
very comprehensive international corpus juris on the matter; also using the Protocol of
San Salvador. The possibility of using the Protocol of San Salvador to give content and
scope to the economic, social and cultural rights derived from Article 26 of the American
Convention, in relation to the general obligations established in Articles 1 and 2 of this
instrument, is viable in the way in which the Inter-American Court has been using them
to provide content to many treaty-based rights using treaties and sources other than

87  Cf. Case of the Yakye Axa Indigenous Community, Merits, Reparations and Costs, Judgement of June 17,
2005, Series C N° 125, para. 163; mutatis mutandi, Case of the Sawhoyamaxa Indigenous Community,
Merits, Reparations and Costs. Judgement of March 29, 2006, Series C N° 146, para. 155, and Case of the
Xakmok Kasek Indigenous Community, Merits, Reparations and Costs. Judgement of August 24, 2010,
Series C N° 14, paras. 215 and 216.

88  Cf. Case of the Xakmok Kéasek Indigenous Community, supra, paras. 215 and 216, paras. 194 to 217. Citing
the following: U.N. Committee on Economic, Social and Cultural Rights (CESCR).

95  For example, The Progress Indicators in Respect of Rights Contemplated in the Protocol of San Salvador,

OEA/Ser.l/XXV.2.1, Doc 2/11 rev.2, December 16, 2012, could also be used.
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the Pact of San José. Thus, it could also use the Protocol of San Salvador, together with
other international instruments, to establish the content and scope of the right to health
protected by Article 26 of the American Convention.

B) Articles 26 and 29 of the American Convention in light of the pro persona
principle

58. Considering that, in its evolutive case law, the Inter-American Court has already
explicitly accepted the justiciability of Article 26 (...)°®, in my opinion, the Inter-American
Court now needs to resolve several aspects of this article, which poses the difficult future
task of deciding three distinct questions relating to: (i) what rights does it protect; (ii)
what type of obligations arise from those rights, and (jii) what are the implications of the
principle of progressiveness. Evidently, my intention is not to try and decide these ques-
tions in this individual opinion. My desire is merely to establish a basis that could serve as
a reflection for future developments of the case law of this Inter-American Court.

59. Different positions exist with regard to the rights protected by Article 26 of the
American Convention. Some people consider that this article constitutes a mere pro-
grammatic norm, without any type of effectiveness in itself. We do not find this concep-
tion adequate in view of the spirit of the Convention, which is inspired by the absence
of hierarchy among the rights, as revealed by its Preamble, and by the need for all its

provisions to have practical effects.

60. In addition, the said argument would be an evident step backward from the pro-
gressiveness that Article 26 itself expressly establishes for the States and that, of neces-
sity, also applies to the Inter-American Court itself, because inter-American case law has
already recognized the possibility of ruling on the contents of this article as indicated in
the preceding paragraph, and has also recognized the full validity of all the provisions of
the Pact of San Jose, precisely when deciding on the State’s argument concerning its lack
of competence ratione materiae in relation to Article 26 of the Pact of San José:®°

98  Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),
supra, paras. 92 to 106, particularly paras. 99 to 103; the last paragraph, in fine, indicates: “it should be
stated that regressiveness is justiciable when economic, social and cultural right are at issue.”

99  Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),

supra, para. 16.



[...] the Court must take into account that the instruments accepting the optional
clause concerning obligatory jurisdiction (Article 62.1 of the Convention) suppose
the acknowledgement by the States that submit them of the Court’s right to decide
any dispute relating to its jurisdiction.’® In addition, the Court has indicated previ-
ously that the broad terms used in the wording of the Convention indicate that the
Court exercises full jurisdiction over all its articles and provisions!®!, (Underlining

added)

61. Another interpretative position in relation to Article 26 is addressed at granting full
effectiveness to economic, social and cultural rights. This school of thought is the one
that, for some time, has been defended by an important sector of legal doctrine in order
to accord this treaty-based article normative nature, as the Inter-American Court did in
the Case of Acevedo Buendia v. Peru in 2009, constituting a firm step in that direction,
and abandoning the precedent of the 2005 Case of the Five Pensioners v. Peru'%?.

62. For some, the rights protected by Article 26 of the American Convention are those
derived from the economic, social, educational, scientific and cultural norms contained in
the OAS Charter, without any possibility of referral to the American Declaration.'®® Once
it has been determined that a rights is implicit in the Charter and, therefore, included in
Article 26, it can then be interpreted with the aid of the American Declaration or of other
human rights treaties in force in the respective State.'® On the other hand, it is also af-
firmed that, in addition to the pro persona principle, in order to know which rights are
derived from the goals established in the OAS Charter, it is necessary to resort to other

100 Cf. Case of Ivcher Bronstein v. Pert. Competence. Judgement of September 24, 1999. Series C N° 54, paras.
32 and 34; Case of Heliodoro Portugal, supra, para. 23, and Case of Garcia Prieto et al. v. El Salvador. Prelimi-
nary Objection, Merits, Reparations and Costs. Judgment of November 20, 2007. Series C N° 168, para. 38.

101 Cf. Case of Veldsquez Rodriguez v. Honduras. Preliminary objections, Judgement June 26, 1987. Series C N°
1, para. 29, and Case of the 19 Tradesmen v. Colombia. Preliminary objection. Judgment of June 12, 2002.
Series C N° 93, para. 27.

102 Regarding the critiques of this judgment, see, for example, Courtis, Christian, “Luces and sombras. La
exigibilidad de los derechos econémicos, sociales y culturales en la sentencia de los “Cinco Pensionistas” de
la Corte Interamericana de Derechos Humanos,” in Revista Mexicana de Derecho Publico, N° 6, ITAM, Law
Departament, Mexico, 2004.

103 Abramovich, Victor, and Rossi, Julieta, “La tutela de los derechos econémicos, sociales y culturales en el arti-
culo 26 de la Convencién Americana sobre Derechos Humanos”, Estudios Socios Juridicos, Bogota, Special
N° 9, April 2007, pp. 46 and 47.

104  Ibidem, p. 48.
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international instruments, such as the American Declaration, constitutional texts, and the

work of international monitoring mechanisms."%

63. Regarding the possible integration of the OAS Charter with the American Declara-
tion on the Rights and Duties of Man, it is pertinent to take into account Advisory Opin-
ion OC-10/89 “Interpretation of the American Declaration on the Rights and Duties of
Man within the framework of Article 64 of the American Convention on Human Rights”,
of July 14, 1989, especially paragraphs 43 and 45:
43. Hence it may be said that by means of an authoritative interpretation, the Mem-
ber States of the Organization have signaled their agreement that the Declaration
contains and defines the fundamental human rights referred to in the Charter. Thus
the Charter of the Organization cannot be interpreted and applied as far as human
rights are concerned without relating its norms, consistent with the practice of the
organs of the OAS, to the corresponding provisions of the Declaration.
[...]
45, For the Member States of the Organization, the Declaration is the text that de-
fines the human rights referred to in the Charter. Moreover, Articles 1.2.b) and 20
of the Commission’s Statute define the competence of that body with respect to the
human rights enunciated in the Declaration, with the result that, to this extent, the
American Declaration is for these States a source of international obligations related
to the Charter of the Organization.

64. | consider that another possible means of interpretation, in keeping with the latter
position, would be to consider the relationship of Articles 26 and 29 of the Pact of San
José with the pro persona principle. Indeed, based on the norms established in Article 29
of the American Convention, none of the provisions of the Convention may be interpret-
ed in the sense of limiting the enjoyment and exercise of any right or freedom that may
be recognized under the laws of any of the States Parties, or under any other convention
to which one of the said States is a party, or to exclude or limit the potential effects of
the American Declaration of the Rights and Duties of Man and other international acts

105  With certain variations, see Courtis, Christian, “La proteccion de los derechos econémicos, sociales y cul-
turales a través del articulo 26 de la Convencion Americana sobre Derechos Humanos,” op. cit. supra
note 79; and Melish, Tara J., “El litigio supranacional de los derechos econémicos, sociales y culturales:
avances y retrocesos en el Sistema Interamericano,” in Memorias del seminario internacional sobre derechos
econdmicos, sociales y culturales, Mexico, Foreign Affairs Secretariat, pp. 173 to 219; by the same author,
La Proteccion de los Derechos Econdmicos, Sociales y Culturales en el Sistema Interamericano de Derechos

Humanos, op. cit. supra note 79.



of the same nature (such as the Universal Declaration of Human Rights) that, in the same
way as the American Declaration, establish social rights without distinction from civil and
political rights.

65. These rules of interpretation established in Article 29 of the American Convention
should also be interpreted. If we read these criteria pursuant to the pro persona principle,
the interpretation of Article 26 should not only not limit the enjoyment and exercise of
the rights established in the laws of the States Parties, which include the Constitution of
these States, or the rights established in other conventions, but these laws and conven-
tions must be used to ensure the highest degree of protection. Hence, in order to know
what rights are derived from the economic, social, educational, scientific and cultural
norms contained in the OAS Charter (in the terms set out in Article 26 of the American
Convention), in addition to abiding by its text, recourse could be had to domestic laws and
to other international instruments, including the American Declaration.'% Likewise, Article
25 of the American Convention establishes the right of the individual to an effective recourse
“for protection against acts that violate his fundamental rights recognized by the constitu-

tion or laws of the state concerned or by this Convention [...].” 1%’

66. In other words, a possible way to interpret Article 26 of the American Convention
would lead to finding that a literal interpretation of this article is not sufficient, and
neither are the criteria established in Article 29 of the Pact of San José, but rather, first,
the latter article must be interpreted in accordance with the pro persona principle. Once
this has been done, it is possible to understand that, according to the said Article 29, the
economic, social and cultural rights established in other laws, including the Constitutions

108

of the States Parties and the American Declaration, '° are incorporated into Article 26 in

order to interpret and develop it.

106  Cf. OC-10/89 “Interpretation of the American Declaration on the Rights and Duties of Man within the Frame-
work of Article 64 of the American Convention on Human Rights,” of July 14, 1989, paras. 43 and 45.

107 Cf. Case of Baena Ricardo et al. v. Panama. Merits, reparations and costs. Judgment February 2, 2001.
Series C N° 72, para. 141 (dismissal of employees); Case of the “Five Pensioners,” supra, paras. 116 to 121
(pensions), and Case of Castaneda Gutman v. Mexico. Preliminary objections, merits, reparations and costs.
Judgment of August 6, 2008. Series C N° 184, para. 163 (electoral laws).

108 Even the Universal Declaration of Human Rights, because Article 29(d) of the American Convention es-
tablishes that no provision of the Convention shall be interpreted as: “excluding or limiting the effect that
the American Declaration of the Rights and Duties of Man and other international acts of the same nature
may have”; and the Universal Declaration, owing to its essence, has the same nature as the American

Convention.
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67. On some occasions, the Inter-American Court itself has used the basic national
laws and different international instruments to give increased content and context to
civil rights by means of the interpretation of Article 29(b) of the American Conven-
tion. Thus, for example, article 44 of the Constitution of the Republic of Colombia
(fundamental rights of the child), together with different international instruments
and the American Convention, were used in the Case of the “Mapiripan Massacre” v.
Colombia:'%

153. The content and scope of Article 19 of the American Convention must be de-
fined, in cases such as this, taking into consideration the pertinent provisions of the
Convention on the Rights of the Child,"" in particular articles 6, 37, 38 and 39, and
of Protocol Il Additional to the Geneva Conventions, because these instruments and
the American Convention form part of a very comprehensive international corpus
juris for the protection of children that States must respect.”’" Added to this, in ap-
plication of Article 29 of the Convention, the provisions of article 44 of the Consti-

tution of the Republic of Colombia must be taken into consideration.'"?

68. Aswe have indicated previously, the pro persona principle implies, inter alia, making
the most favorable interpretation for the effective enjoyment and exercise of the funda-
mental rights and freedoms, which, also, prevents using other international instruments

109 Case of the “Mapiripdn Massacre,” supra, para. 153, and Case of the Mayagna (Sumo) Awas Tingni Com-
munit v. Nicaragua, Merits, Reparations and Costs. Judgement of August 31, 2001, Series C N° 79, para.
148.

110 Ratified by Colombia on January 28, 1991, and entering into force on February 27, 1991.

111 Cf. Case of the “Children’s Rehabilitation Institute,” supra, para. 148; Case of the Goémez Paquiyauri Broth-
ers. Merits, reparations and costs. Judgment of July 8, 2004. Series C N° 110, para. 166; Case of the " Street
Children” (Villagran Morales et al.) v. Guatemala. Merits. Judgement of November 19, 1999. Series C N° 63,
para. 194, and Legal Status and Human Rights of the Child, Advisory Opinion OC- 17/02, para. 24.

112 Cf. Article 44 of the Constitution of the Republic of Colombia: “The fundamental rights of the child are:
life, physical integrity, health and social security, a balanced diet, name and nationality, to have a family and
not be separated from it, love and care, education and culture, recreation and freedom of expression. They
shall be protected against any form of abandon, physical or moral violence, kidnapping, sale, sexual abuse,
economic or labor exploitation, and hazardous work. They shall also enjoy the other rights embodied in
the Constitution, in the laws and in the international treaties ratified by Colombia. The family, society and
the State have the obligation to assist and protect the child in order to ensure his or her comprehensive
and harmonious development and the full exercise of his or her rights. Anyone may require the competent

authority to ensure compliance with the foregoing and to punish offenders.



to restrict the rights of the American Convention."'® The Inter-American Court has indi-
cated:"™

51. With respect to the comparison between the American Convention and the
other treaties already mentioned, the Court cannot avoid a comment concerning
an interpretation suggested by Costa Rica in the hearing of November 8, 1985. Ac-
cording to this argument, if a right recognized by the American Convention were
regulated in a more restrictive way in another international human rights instru-
ment, the interpretation of the American Convention would have to take those
additional restrictions into account for the following reasons:

“If it were not so, we would have to accept that what is legal and permissible on

the universal plane would constitute a violation in this hemisphere, which can-

not obviously be correct. We think rather that with respect to the interpretation

of treaties, the criterion can be established that the rules of a treaty or a conven-

tion must be interpreted in relation to the provisions that appear in other trea-

ties that cover the same subject. It can also be contended that the provisions of

a regional treaty must be interpreted in the light of the concepts and provisions

of instruments of a universal character. (Underlining in original text)
Itis true, of course, that it is frequently useful —and the Court has just done this — to
compare the American Convention with the provisions of other international instru-
ments in order to stress certain aspects concerning the manner in which a certain
right has been formulated, but that approach should never be used to read into the
Convention restrictions that are not grounded in its text. This is true even if these
restrictions exist in another international treaty.'"”
52. The foregoing conclusion clearly follows from the language of Article 29 which
sets out the relevant rules for the interpretation of the Convention. Paragraph b)
of Article 29 indicates that no provision of the Convention may be interpreted as
“restricting the enjoyment or exercise of any right or freedom recognized by
virtue of the laws of any State Party or by virtue of another convention to which

one of the said states is a party.”

113

114

115

See the separate opinion in the Case of Cabrera Garcia and Montiel Flores v. Mexico. Preliminary objections,
merits, reparations and costs. Judgment of November 26, 2010. Series C N° 220, para. 38.

Advisory Opinion OC-5/85. November 13, 1985. Series A N° 5, concerning Compulsory Membership in an
Association Prescribed by Law for the Practice of Journalism (Arts. 13 and 29 of the American Convention
on Human Rights) paras. 51 and 52.

Cf. Inter-American Court. “Other Treaties” subject to the Consultative Jurisdiction of the Court (Art. 64
American Convention on Human rights). Advisory Opinion OC-1/82 of September 24, 1982. Series A N° 1.

Other treaties used.
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Hence, if in the same situation both the American Convention and another international
treaty are applicable, the rule most favorable to the individual must prevail. Considering
that the Convention itself establishes that its provisions should not have a restrictive effect
on the enjoyment of the rights guaranteed in other international instruments, it makes
even less sense to invoke restrictions contained in those other international instruments,
but which are not found in the Convention, to limit the exercise of the rights and freedoms

that the latter recognizes.

69. In any case, whatever the interpretation we accord to Article 26 of the American
Convention, there are, as we have seen, several valid and reasonable lines of interpre-
tation and argument that lead us to grant direct justiciability to economic, social and
cultural rights, and that the Inter-American Court could eventually admit on future occa-
sions. Based on the presumption, let me reiterate, that the Inter-American Court already
took this step of accepting the justiciability of the rights derived from Article 26 of the
Pact of San José in the important precedent of the Case of Acevedo Buendia v. Peru.

70. The second question is the type of obligations that States have under Article 26
of the Convention. According to this article, States “undertake to adopt measures” to
achieve progressively the full realization of the economic, social and cultural rights “subject
to available resources.” Here, the question is to clarify what this measures consists of.

71. Once again, we refer to the precedent of the Case of Acevedo Buendia et al. v.
Peru, which considered the nature of the obligations derived from Article 26 of the Pact
of San José, and which dealt with the failure to comply with the payment of pension
equalizations, which, according to the Inter-American Court — with its preceding com-
position — violated the rights to property and to judicial protection established in Articles
21 and 25 of the American Convention, although not Article 26, because, in the Inter-
American Court's opinion, that article requires economic and technical measures subject
to available resources, which was not the case. Thus, the Court considered that this was
a different type of obligation and, therefore, found that the said provision of the Conven-
tion had not been violated."'® Nevertheless, the Inter-American Court established clearly
that “regression is justiciable when economic, social and cultural rights are involved,” "’
which left open the possibility of further development of its case law in the future.

116  Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),
supra, Series C N° 198, paras. 105 and 106.
117 Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),

supra, para. 103.



72. Furthermore, it should not be forgotten that the Inter-American Court has indicated
that, in addition to regulating the progressive development of social rights, in light of
Article 26 of the American Convention, a systematic interpretation of this article includes
applying to economic, social and cultural rights the obligations of respect and guaran-
tee'"® derived from Articles 1.1 and 2 of the Pact of San José.

V. In CoNcCLUSION: TOWARDS THE FULL JUSTICIABILITY OF
Econowmic, SociAL AND CULTURAL RIGHTS IN THE INTER-
AMERICAN SYSTEM

97. More than three decades after the entry into force of the American Convention,
discussions continue on the nature and scope of the economic, social and cultural rights
referred to in the only article included in its Chapter Il Article 26. It is my understanding
that this article of the Convention needs to be interpreted in light of our times and in
accordance with the relevant advances in international human rights law, and in constitu-
tional law. Indeed, regarding the former, it is sufficient to indicate that a few days before
the Judgment to which this separate opinion refers was handed down, the Optional Pro-
tocol of the International Covenant on Economic, Social and Cultural Rights entered into

181

force,'®" and this represents a real potential opening towards the justiciability of these

rights under the universal system.

98. Furthermore, the progress made in the area of social rights within the States Parties
to the Pact of San José is undeniable. The necessary evolutive interpretation of Article
26 of the American Convention must also be derived from the full recognition in many
Constitutions of the protection of the right to health as a social right, which represents a
regional trend. And this trend can also be appreciated in the evolution of the case law of

118 Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),
supra, para. 100: “even though Article 26 is found in chapter Ill of the Convention, entitled “Economic,
Social and Cultural Rights,” it is also located in Part | of the said instrument, entitled “State Obligations and
Rights Protected” and, therefore, is subject to the general obligations contained in Articles 1.1 and 2.”

181 Resolution A/RES/63/117 adopted on 10 December 2008 by the UN General Assembly, which entered into
force on May 5, 2013. Ecuador is one of the 10 countries that have ratified it. The signatories undertake to
recognize the competence of the Committee on Economic, Social and Cultural Rights to examine communi-
cations from individuals or groups who affirm that there has been a violation of the International Covenant

on Economic, Social and Cultural Rights.
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the highest national jurisdictions granting effectiveness to this social right; at times even
directly and not only in connection with civil and political rights.

99. In this individual opinion, | have tried to defend an interpretation that attempts to
grant primacy to the normative value of Article 26 of the American Convention. It has
been said — with some reason — that the Inter-American Court should not ignore the

Protocol of San Salvador;'8?

neither should it ignore Article 26 of the Pact of San José;
it should interpret it in light of both instruments. In this understanding, the Additional
Protocol is not able to reduce the normative value of the American Convention if this
objective is not expressly stated in that instrument in relation to the obligations erga
omnes established in Articles 1 and 2 of the American Convention, general obligations
that apply to all rights, even economic, social and cultural rights, as the Inter-American

Court has explicitly recognized.'®3

100. The evolutive interpretation referred to seeks to grant real efficacy to inter-American
protection in this area, the effectiveness of which is minimal 25 years after the adoption
of the Additional Protocol to the American Convention on Human Rights in the Area of
Economic, Social and Cultural Rights, and almost 15 years after its entry into force. And
this calls for an interpretation addressed at establishing the greatest practical effects
possible for the inter-American norms as a whole, as the Inter-American Court has been
doing with regard to civil and political rights.

103. Social citizenship has made significant progress throughout the world and, evidently,
in the countries of the American continent. The “direct” justiciability of economic, social
and cultural rights constitutes not only a viable interpretative and argumentative option
in light of the actual inter-American corpus juris; the Inter-American Court, as the jurisdic-
tional organ of the inter-American system, has the obligation to move in this direction of
social justice, because it has competence with regard to all the provisions of the Pact of San
José. The effective guarantee of economic, social and cultural rights is an alternative that
would open up new possibilities in order to achieve transparency and the full realization of
rights, without artifices and directly, and thus acknowledge what the Inter-American Court
has been doing indirectly or in connection with the civil and political rights.

182  Ruiz-Chiriboga, Oswaldo, op. cit. supra, note 39, p. 160.
183 Cf. Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),

supra, para. 100.



104. Ultimately, the objective is to recognize what the Inter-American Court and the
highest national jurisdictions are, in fact, doing, taking into account the corpus juris on
national, inter-American and universal social rights, which would also constitute a greater
and more effective protection of the fundamental social rights, with clearer obligations
for the States Parties. All this is in keeping with current signs of the full effectiveness of
human rights (in the national and international spheres), without any categorization or
distinction between them, which is particularly important in the Latin American region
where, regrettably, high rates of inequality persist, significant percentages of the popula-
tion live in poverty and even in extreme poverty, and there are still numerous forms of

discrimination against the most vulnerable.

105. The Inter-American Court cannot remain on the sidelines of the contemporary de-

185 __ which has a long history in the reflection on

bate on the fundamental social rights
human rights — and which are the motive for continuing change in order to achieve their

full realization and effectiveness in the constitutional democracies of our times.

106. Given the dynamic scenario in this regard at the domestic level and within the uni-
versal system, it can be anticipated that, in the future, the Inter-American Commission, or
the presumed victims or their representatives may cite more forcefully eventual violations
of the guarantees of economic, social and cultural rights derived from Article 26 of the
American Convention in relation to the general obligations established in Articles 1 and 2
of the Pact of San José. In particular, the presumed victims may cite the said violations ow-
ing to their new faculties of direct access to the Inter-American Court, based on the new
Rules of Procedure of this jurisdictional organ, in force since 2010.

107. As a new member of the Inter-American Court, it is not my desire to introduce ster-
ile discussions within the inter-American system and, particularly, within its jurisdictional
organ of protection. | merely wish to invite reflection on the legitimate interpretative and
argumentative possibility of granting direct effectiveness to economic, social and cultural
rights, especially in the specific case of the right to health, by means of Article 26 of the
Pact of San José — because | am absolutely convinced of this. It represents a latent pos-
sibility of advancing towards a new stage in inter-American case law, which is no novelty
if we recall that, on the one hand, the Inter-American Commission has understood this

185 In this regard, see: von Bogdandy, Armin, Fix-Fierro, Héctor, Morales Antoniazzi, Mariela and Ferrer Mac-
Gregor, Eduardo (coords.), Construccion y papel de los derechos sociales fundamentales. Hacia un lus Con-
stitutionale Commune en América Latina, Mexico, UNAM-IIJ-Instituto Iberoamericano de Derecho Constitu-

cional-Max-Planck-Institut fur ausléndisches 6ffentiliches Recht und Volkerrecht, 2011.
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to be so on several occasions and, moreover, the Inter-American Court itself explicitly
recognized the justiciability of Article 26 of the American Convention in 2009.'8

108. In conclusion, after more than 25 years of continuing evolution of inter-American
case law, it is legitimate — and reasonable using hermeneutics and treaty-based argu-
ments — to grant full normative content to Article 26 of the Pact of San José, coherently
and congruently with the whole inter-American corpus juris. This course of action would
permit dynamic interpretations in keeping with the times that could lead towards a full,
real, direct and transparent effectiveness of all rights, whether civil, political, economic,
social or cultural, without hierarchy and categorizations that impede their realization,
as revealed by the Preamble to the American Convention, the spirit and ideals of which

permeate the whole inter-American system.

Eduardo Ferrer Mac-Gregor Poisot
Judge

186 Cf. Case of Acevedo Buendia et al. (“Discharged and Retired Employees of the Office of the Comptroller”),

supra, paras. 99-103.
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THE FACTS

The applicants [Mr Alejandro Jiménez Alonso and Pilar Jiménez Merino] are two Spanish
nationals, born in 1948 and 1983 respectively. They live in Lamadrid (Santander Prov-

ince). The first applicant is the father of the second applicant. (...)

During the school year 1996-97 the second applicant, Pilar Jiménez Merino, then aged
13-14, was in the eighth year of compulsory primary and secondary education (Ense-
Aanza General Obligatoria) in a state school of Treceno, a village situated in a rural area
of the Cantabria region. The first applicant, her father, was a teacher at the school and

her personal tutor during that school year.

In May 1997, (...) the Natural Sciences teacher held classes on human sexuality as part
of the “Vital Functions” syllabus. As a teaching aid, the teacher distributed to the pupils
a 42-page booklet from a publication edited in 1994 by the Department of Education of

the Autonomous Government of the Canary Islands.

The booklet in question comprised the following chapters:
“Concept of sexuality”;
“We are sexual beings”;
“Body awareness and sexual development”;
“Fertilisation, pregnancy and childbirth”;
“Contraception and abortion”;
“Sexually transmitted diseases and Aids”.

The first applicant, who considered that the contents of the booklet went well beyond
the scope of Natural Sciences and contained actual guidelines on sexuality which were
contrary to his moral and religious convictions, informed the headmaster of the school
that his daughter would not be attending the sex education classes. He referred, in his
capacity as parent, to his constitutional right to choose his daughter’s moral education.
The second applicant did not attend the classes in question and refused to answer the
guestions when she sat the final examination in the subject. Consequently, she failed



the examination and had to repeat the school year. The first applicant then lodged an
administrative application with the Ministry of Education and Culture. In a decision of 22
July 1997, the provincial director of the Ministry rejected the application. On 12 Decem-
ber 1997 the applicant lodged a special appeal for protection of fundamental rights with
the High Court of Justice (Administrative Division) of Cantabria. (...)

The first applicant lodged an amparo appeal against that judgment with the Consti-
tutional Court. He relied on Article 27 § 3 (right of parents to choose their children’s
religious and moral education), 14 (principle of non-discrimination) and 24 (right to a
fair trial) of the Constitution. In a decision of 11 March 1999, the Constitutional Court
declared the appeal inadmissible on the ground that it was manifestly ill-founded (...).

COMPLAINTS

The applicants complained that both the administrative and judicial decisions dismissing
their appeals against the decision (...) infringed Article 2 of Protocol N° 1 to the Conven-
tion.

The applicants also complained that the fact that the second applicant had been obliged
to sit an end-of-year exam in Natural Sciences despite having passed all her mid-term
examinations, (...) constituted a violation of the principle of non-discrimination (...).

THE LAaw

The applicants complained that both the administrative and judicial decisions dismissing
their appeals against the decision (...) infringed Article 2 of Protocol N° 1 to the Conven-
tion [European of Human Rights].

The [European Court of Human Rights] reiterates that, according to its case-law, the
second sentence of Article 2 is binding on the Contracting States in the exercise of each
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and every function that they undertake in the sphere of education and teaching, includ-
ing that consisting of the organisation and financing of public education. Furthermore,
the second sentence of Article 2 must be read together with the first which enshrines
the right of everyone to education. It is on to this fundamental right that is grafted the
right of parents to respect for their religious and philosophical convictions, and the first
sentence does not distinguish, any more than the second, between State and private
teaching. The second sentence of Article 2 aims in short at safeguarding the possibility
of pluralism in education, which possibility is essential for the preservation of the “demo-
cratic society” as conceived by the Convention. In view of the power of the modern
State, it is above all through State teaching that this aim must be realised (...).

The Court also reiterates that the setting and planning of the curriculum fall in principle
within the competence of the Contracting States. This mainly involves questions of expe-
diency on which it is not for the Court to rule and whose solution may legitimately vary
according to the country and the era. Moreover, the second sentence of Article 2 of the
Protocol does not prevent States from imparting through teaching or education informa-
tion or knowledge of a directly or indirectly religious or philosophical kind. However, in
fulfilling the functions assumed by it in regard to education and teaching, the State must
take care that information or knowledge included in the curriculum is conveyed in an
objective, critical and pluralistic manner. The State is forbidden to pursue an aim of indoc-
trination that might be considered as not respecting parents’ religious and philosophical
convictions. That is the limit that must not be exceeded (...).

In the instant case the Court notes that the sex education class in question was designed
to provide pupils with objective and scientific information on the sex life of human be-
ings, venereal diseases and Aids. (...) That was information of a general character which
could be construed as of a general interest and which did not in any way amount to an
attempt at indoctrination aimed at advocating particular sexual behaviour. Furthermore,
that information did not affect the right of parents to enlighten and advise their children,
to exercise with regard to their children natural parental functions as educators, or to
guide their children on a path in line with the parents’ own religious or philosophical

convictions (...).

(...) [TIhe Court notes that the Constitution guarantees to all natural and legal persons
the right to establish schools in a manner consistent with constitutional principles, and
the right to everyone to receive a religious and moral education in accordance with their
own convictions. (...) In accordance with the constitutional provisions, there is a wide
network of private schools in Spain which coexist with the State-run system of public



education. Parents are thus free to enrol their children in private schools providing an ed-
ucation better suited to their faith or opinions. In the instant case, the applicants have not
referred to any obstacle preventing the second applicant from attending such a private
school. Insofar as the parents opted for a state school, the right to respect their beliefs
and ideas as guaranteed by Article 2 of Protocol N° 1 cannot be construed as conferring
on them the right to demand different treatment in the education of their daughter in
accordance with their own convictions.

Having regard to the foregoing, the Court considers that this part of the application must
be rejected as manifestly ill-founded under Article 35 § 3 of the Convention.

The Court considers that the fact that the second applicant was obliged to sit an exami-
nation in a subject which was part of the school curriculum on account of her deliberate
absence from part of the course did not constitute in itself discriminatory treatment con-
trary to Article 14 of the Convention. It follows that this complaint must be rejected as
manifestly ill-founded in accordance with Article 35 § 3 of the Convention.

For these reasons, the Court unanimously,

Declares the application inadmissible.
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THE FACTS

The applicant [Lucia Dahlab], a Swiss national born in 1965, is a primary-school teacher

and lives in Geneva (Switzerland). (...)

The applicant was appointed as a primary-school teacher by the Geneva cantonal gov-
ernment (...) on 1 September 1990 (...).

After a period of spiritual soul-searching, the applicant abandoned the Catholic faith
and converted to Islam in March 1991. On 19 October 1991 she married an Algerian
national, Mr. A. Dahlab. (...)

The applicant began wearing an Islamic headscarf in class towards the end of the 1990-
91 school year, her intention being to observe a precept laid down in the Koran whereby
women were enjoined to draw their veils over themselves in the presence of men and

male adolescents.

In May 1995 the schools inspector for the Vernier district informed the Canton of Geneva
Directorate General for Primary Education that the applicant regularly wore an Islamic
headscarf at school; the inspector added that she had never had any comments from

parents on the subject.

On 23 August 1996 the Directorate General for Primary Education confirmed its previ-
ous decision. It prohibited the applicant from wearing a headscarf in the performance of
her professional duties on the grounds that such a practice contravened section 6 of the
Public Education Act and constituted “an obvious means of identification imposed by a
teacher on her pupils, especially in a public, secular education system”.



COMPLAINTS

1. The applicant submitted that the measure prohibiting her from wearing a headscarf
in the performance of her teaching duties infringed her freedom to manifest her religion,
as guaranteed by Article 9 of the Convention. [European Convention for the Protec-
tion of Human Rights and Fundamental Freedoms]

2. (...)[T]he applicant submitted that the prohibition imposed by the Swiss authorities
amounted to discrimination on the ground of sex within the meaning of Article 14 of the
Convention, in that a man belonging to the Muslim faith could teach at a State school
without being subject to any form of prohibition.

THE Law

The Court [European of Human Rights] refers, in the first place, to its case-law to the
effect that freedom of thought, conscience and religion, as enshrined by Article 9 of
the Convention, represents one of the foundations of a “democratic society” within
the meaning of the Convention. In its religious dimension, it is one of the most vital ele-
ments that go to make up the identity of believers and their conception of life, but it is
also a precious asset for atheists, agnostics, sceptics and the unconcerned. The pluralism
indissociable from a democratic society, which has been dearly won over the centuries,
depends on it. (...).

The Court further observes that in democratic societies, in which several religions coexist
within one and the same population, it may be necessary to place restrictions on this free-
dom in order to reconcile the interests of the various groups and ensure that everyone’s
beliefs are respected (...).

(...)Having examined the Federal Court’s reasoning on this point, the Court observes that
sections 6 and 120(2) of the cantonal Act of 6 November 1940 were sufficiently precise
to enable those concerned to regulate their conduct. (...)
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The applicant (...) argued that the measure did not pursue a legitimate aim. Having
regard to the circumstances of the case and to the actual terms of the decisions of the
three relevant authorities, the Court considers that the measure pursued aims that were
legitimate for the purposes of Article 9 § 2, namely the protection of the rights and free-

doms of others, public safety and public order.

Lastly, as to whether the measure was “necessary in a democratic society,” the Court
reiterates that, according to its settled case-law, the Contracting States have a certain
margin of appreciation in assessing the existence and extent of the need for interfer-
ence, but this margin is subject to European supervision, embracing both the law and
the decisions applying it, even those given by independent courts. The Court's task is to
determine whether the measures taken at national level were justified in principle — that
is, whether the reasons adduced to justify them appear “relevant and sufficient” and are
proportionate to the legitimate aim pursued (...).

Applying these principles in the instant case, the Court notes that the Federal Court held
that the measure by which the applicant was prohibited, purely in the context of her activi-
ties as a teacher, from wearing a headscarf was justified by the potential interference with
the religious beliefs of her pupils, other pupils at the school and the pupils’ parents, and by
the breach of the principle of denominational neutrality in schools. In that connection, the
Federal Court took into account the very nature of the profession of State school teachers,
who were both participants in the exercise of educational authority and representatives of
the State, and in doing so weighed the protection of the legitimate aim of ensuring the
neutrality of the State education system against the freedom to manifest one’s religion. It
further noted that the impugned measure had left the applicant with a difficult choice, but
considered that State school teachers had to tolerate proportionate restrictions on their
freedom of religion. In the Federal Court’s view, the interference with the applicant’s free-
dom to manifest her religion was justified by the need, in a democratic society, to protect
the right of State school pupils to be taught in a context of denominational neutrality. (...)

The Court accepts that it is very difficult to assess the impact that a powerful external
symbol such as the wearing of a headscarf may have on the freedom of conscience and
religion of very young children. The applicant’s pupils were aged between four and eight,
an age at which children wonder about many things and are also more easily influenced
than older pupils. In those circumstances, it cannot be denied outright that the wear-
ing of a headscarf might have some kind of proselytising effect, seeing that it appears



to be imposed on women by a precept which is laid down in the Koran and which, as
the Federal Court noted, is hard to square with the principle of gender equality. It there-
fore appears difficult to reconcile the wearing of an Islamic headscarf with the message
of tolerance, respect for others and, above all, equality and non-discrimination that all
teachers in a democratic society must convey to their pupils.

Accordingly, weighing the right of a teacher to manifest her religion against the need to
protect pupils by preserving religious harmony, the Court considers that, (...) having re-
gard, above all, to the tender age of the children for whom the applicant was responsible
as a representative of the State, the Geneva authorities did not exceed their margin of
appreciation and that the measure they took was therefore not unreasonable.

(...) [Tlhe Court is of the opinion that the impugned measure may be considered justified
in principle and proportionate to the stated aim of protecting the rights and freedoms of
others, public order and public safety. The Court accordingly considers that the measure
prohibiting the applicant from wearing a headscarf while teaching was “necessary in a
democratic society.”

The Court notes in the instant case that the measure by which the applicant was prohib-
ited, purely in the context of her professional duties, from wearing an Islamic headscarf
was not directed at her as a member of the female sex but pursued the legitimate aim of
ensuring the neutrality of the State primary-education system. Such a measure could also
be applied to a man who, in similar circumstances, wore clothing that clearly identified
him as a member of a different faith.

FOR THESE REASONS, THE COURT, BY A MAJORITY,

Declares the application inadmissible.
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THE FACTS

A. General context

13. The complaints raised in this application arise out of the Turkish military operations
in northern Cyprus in July and August 1974 and the continuing division of the territory
of Cyprus.

()

14. A major development in the continuing division of Cyprus occurred in November
1983 with the proclamation of the “Turkish Republic of Northern Cyprus” (the “TRNC")
and the subsequent enactment of the “TRNC Constitution” on 7 May 1985.

This development was condemned by the international community. On 18 November
1983 the United Nations Security Council adopted Resolution 541 (1983) declaring the
proclamation of the establishment of the “TRNC” legally invalid and calling upon all
States not to recognise any Cypriot State other than the Republic of Cyprus.

15. According to the respondent Government, the “TRNC"” is a democratic and constitu-
tional State which is politically independent of all other sovereign States including Turkey,
and the administration in northern Cyprus has been set up by the Turkish-Cypriot people
in the exercise of its right to self-determination and not by Turkey. (...)

C. THE INSTANT APPLICATION

18. Theinstantapplicationisthefirsttohave beenreferredtothe Court. The applicant Gov-
ernment requested the Court in their memorial to “decide and declare that the respondent
State is responsible for continuing violations and other violations of Articles 1, 2, 3, 4, 5, 6,
8,9,10, 11,13, 14, 17 and 18 of the Convention and of Articles 1 and 2 of Protocol N° 1.
These allegations were invoked with reference to four broad categories of complaints: al-
leged violations of the rights of Greek-Cypriot missing persons and their relatives; alleged



violations of the home and property rights of displaced persons; alleged violations of the
rights of enclaved Greek Cypriots in northern Cyprus; alleged violations of the rights of
Turkish Cypriots and the Gypsy community in northern Cyprus.

Article 2 of Protocol N° 1:

273. The applicant Government averred that the children of Greek Cypriots living in
northern Cyprus were denied secondary-education facilities and that Greek-Cypriot par-
ents of children of secondary-school age were in consequence denied the right to ensure
their children’s education in conformity with their religious and philosophical convictions.
The applicant Government relied on Article 2 of Protocol N° 1, which states:
“No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect
the right of parents to ensure such education and teaching in conformity with their
own religious and philosophical convictions.”

277. The Court notes that children of Greek-Cypriot parents in northern Cyprus wish-
ing to pursue a secondary education through the medium of the Greek language are
obliged to transfer to schools in the south, this facility being unavailable in the “TRNC”
ever since the decision of the Turkish-Cypriot authorities to abolish it. Admittedly, it is
open to children, on reaching the age of 12, to continue their education at a Turkish or
English-language school in the north. In the strict sense, accordingly, there is no denial of
the right to education, which is the primary obligation devolving on a Contracting Party
under the first sentence of Article 2 of Protocol N° 1 (...). Moreover, this provision does
not specify the language in which education must be conducted in order that the right
to education be respected (...).

278. However, in the Court’s opinion, the option available to Greek-Cypriot parents to
continue their children’s education in the north is unrealistic in view of the fact that the
children in question have already received their primary education in a Greek-Cypriot
school there. (...) Having assumed [the authorities] responsibility for the provision of
Greek-language primary schooling, the failure of the “TRNC" authorities to make con-
tinuing provision for it at the secondary-school level must be considered in effect to be a
denial of the (...) the right at issue. It cannot be maintained that the provision of second-
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ary education in the south in keeping with the linguistic tradition of the enclaved Greek
Cypriots suffices to fulfil the obligation laid down in Article 2 of Protocol N° 1, having
regard to the impact of that option on family life (...).

279. The Court notes that the applicant Government raise a further complaint in respect
of primary-school education and the attitude of the “TRNC" authorities towards the fill-
ing of teaching posts. Like the Commission, it considers that, taken as a whole, the evi-
dence does not disclose the existence of an administrative practice of denying the right

to education at primary-school level.
280. Having regard to the above considerations, the Court concludes that there has been

a violation of Article 2 of Protocol N° 1 in respect of Greek Cypriots living in northern
Cyprus in so far as no appropriate secondary-school facilities were available to them.

FOR THESE REASONS, THE COURT
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= 11. Holds by sixteen votes to one that there has been a violation of Article 2 of Protocol
3

& N° 1 in respect of Greek Cypriots living in northern Cyprus in so far as no appropriate

secondary-school facilities were available to them.
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THE FACTS

14. The applicant was born in 1973 and has lived in Vienna since 1999, when she left
Istanbul to pursue her medical studies at the Faculty of Medicine at Vienna University. She
comes from a traditional family of practising Muslims and considers it her religious duty

to wear the Islamic headscarf.
15. On 26 August 1997 the applicant, then in her fifth year at the Faculty of Medicine
at Bursa University, enrolled at the Cerrahpasa Faculty of Medicine at Istanbul University.

She says she wore the Islamic headscarf during the four years she spent studying medi-
cine at the University of Bursa and continued to do so until February 1998.

17. On 12 March 1998, in accordance with the aforementioned circular, the applicant
was denied access by invigilators to a written examination on oncology because she was

wearing the Islamic headscarf. (...)

THE Law

Article 2 of Protocol N° 1

A. Whether a separate examination of this complaint is necessary

B. Applicability

131. The applicant alleged a violation of the first sentence of Article 2 of Protocol N° 1,

which provides:



“No person shall be denied the right to education.”

(b) The Court’s assessment

134. The first sentence of Article 2 of Protocol N° 1 provides that no one shall be denied
the right to education. Although the provision makes no mention of higher education,
there is nothing to suggest that it does not apply to all levels of education, including
higher education.

135. As to the content of the right to education and the scope of the obligation it im-
poses, the Court notes that in the Case “relating to certain aspects of laws on the use
of languages in education in Belgium” (“the Belgian linguistic case” (merits), judgment
of 23 July 1968, Series A N° 6, pp. 30-31, § 3), it stated: “The negative formulation
indicates, as is confirmed by the ‘preparatory work’ (...), that the Contracting Parties do
not recognise such a right to education as would require them to establish at their own
expense, or to subsidise, education of any particular type or at any particular level. How-
ever, it cannot be concluded from this that the State has no positive obligation to ensure
respect for such a right as is protected by Article 2 of the Protocol. As a 'right’ does exist,
it is secured, by virtue of Article 1 of the Convention, to everyone within the jurisdiction
of a Contracting State.”

136. The Court does not lose sight of the fact that the development of the right to edu-
cation, whose content varies from one time or place to another according to economic
and social circumstances, mainly depends on the needs and resources of the community.
However, it is of crucial importance that the Convention is interpreted and applied in
a manner which renders its rights practical and effective, not theoretical and illusory.
Moreover, the Convention is a living instrument which must be interpreted in the light
of present-day conditions (...). While the first sentence of Article 2 essentially establishes
access to primary and secondary education, there is no watertight division separating
higher education from other forms of education. (...)

137.(...) [I]t would be hard to imagine that institutions of higher education existing at
a given time do not come within the scope of the first sentence of Article 2 of Protocol
No 1. Although that Article does not impose a duty on the Contracting States to set up
institutions of higher education, any State doing so will be under an obligation to afford
an effective right of access to them. In a democratic society, the right to education, which
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is indispensable to the furtherance of human rights, plays such a fundamental role that
a restrictive interpretation of the first sentence of Article 2 of Protocol N° 1 would not be
consistent with the aim or purpose of that provision. (...)

142. Consequently, the first sentence of Article 2 of Protocol N° 1 is applicable in the
instant case. The manner in which it is applied will, however, obviously depend on the

special features of the right to education.

C. Merits

2. The Court’s assessment
(@) General principles

152. The right to education, as set out in the first sentence of Article 2 of Protocol N° 1,
guarantees everyone within the jurisdiction of the Contracting States “a right of access
to educational institutions existing at a given time”, but such access constitutes only a
part of the right to education. For that right “to be effective, it is further necessary that,
inter alia, the individual who is the beneficiary should have the possibility of drawing
profit from the education received, that is to say, the right to obtain, in conformity with
the rules in force in each State, and in one form or another, official recognition of the
studies which he has completed” (...). Similarly, implicit in the phrase “No person shall...”
is the principle of equality of treatment of all citizens in the exercise of their right to edu-

cation.

153. The fundamental right of everyone to education is a right guaranteed equally to
pupils in State and independent schools, without distinction (see Costello-Roberts v. the
United Kingdom, judgment of 25 March 1993, Series A no. 247-C, p. 58, § 27).

154. In spite of its importance, this right is not, however, absolute, but may be subject to
limitations; these are permitted by implication since the right of access “by its very nature
calls for regulation by the State” (...). Admittedly, the regulation of educational institu-
tions may vary in time and in place, inter alia, according to the needs and resources of
the community and the distinctive features of different levels of education. Consequently,



the Contracting States enjoy a certain margin of appreciation in this sphere, although
the final decision as to the observance of the Convention’s requirements rests with the
Court. In order to ensure that the restrictions that are imposed do not curtail the right in
guestion to such an extent as to impair its very essence and deprive it of its effectiveness,
the Court must satisfy itself that they are foreseeable for those concerned and pursue
a legitimate aim. However, unlike the position with respect to Articles 8 to 11 of the
Convention, it is not bound by an exhaustive list of “legitimate aims” under Article 2
of Protocol N° 1 (...). Furthermore, a limitation will only be compatible with Article 2 of
Protocol N° 1 if there is a reasonable relationship of proportionality between the means
employed and the aim sought to be achieved.

155. Such restrictions must not conflict with other rights enshrined in the Convention
and its Protocols either (...). The provisions of the Convention and its Protocols must be
considered as a whole. Accordingly, the first sentence of Article 2 of Protocol N° 1 must,
where appropriate, be read in the light in particular of Articles 8, 9 and 10 of the Conven-
tion (...).

156. The right to education does not in principle exclude recourse to disciplinary mea-
sures, including suspension or expulsion from an educational institution in order to
ensure compliance with its internal rules. The imposition of disciplinary penalties is an
integral part of the process whereby a school seeks to achieve the object for which it
was established, including the development and moulding of the character and mental
powers of its pupils (...).

(b) Application of these principles to the present case

157. By analogy with its reasoning on the question of the existence of interference under
Article 9 of the Convention (...), the Court is able to accept that the regulations on the
basis of which the applicant was refused access to various lectures and examinations
for wearing the Islamic headscarf constituted a restriction on her right to education,
notwithstanding the fact that she had had access to the university and been able to read
the subject of her choice in accordance with the results she had achieved in the university
entrance examination. However, an analysis of the case by reference to the right to edu-
cation cannot in this instance be divorced from the conclusion reached by the Court with
respect to Article 9 (...), as the considerations taken into account under that provision
are clearly applicable to the complaint under Article 2 of Protocol N° 1, which complaint
consists of criticism of the regulation concerned that takes much the same form as that
made with respect to Article 9.
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158. In that connection, the Court has already found that the restriction was foreseeable
to those concerned and pursued the legitimate aims of protecting the rights and free-
doms of others and maintaining public order (...). The obvious purpose of the restriction
was to preserve the secular character of educational institutions.

159. As regards the principle of proportionality, the Court found (...) that there was a
reasonable relationship of proportionality between the means used and the aim pursued.

(..)

161. Consequently, the restriction in question did not impair the very essence of the
applicant’s right to education. In addition, in the light of its findings with respect to the
other Articles relied on by the applicant (...), the Court observes that the restriction did
not conflict with other rights enshrined in the Convention or its Protocols either.

162. In conclusion, there has been no violation of the first sentence of Article 2 of Proto-
col N° 1.

FOR THESE REASONS, THE COURT

2. Holds, by sixteen votes to one, that there has been no violation of the first sentence
of Article 2 of Protocol N° 1;

DI1sSENTING OPINION OF JuDGE TULKENS

B. The right to education



15. (...)[Allthough the Grand Chamber stresses that in a democratic society the right to
education is indispensable to the furtherance of human rights (see paragraph 137 of the
judgment), it is surprising and regrettable for it then to proceed to deprive the applicant
of that right for reasons which do not appear to me to be either relevant or sufficient.
The applicant did not, on religious grounds, seek to be excused from certain activities or
request changes to be made to the university course for which she had enrolled as a stu-
dent (...). She simply wished to complete her studies in the conditions that had obtained
when she first enrolled at the university and during the initial years of her university ca-
reer, when she had been free to wear the headscarf without any problem. | consider that
by refusing the applicant access to the lectures and examinations that were part of the
course at the Faculty of Medicine, she was de facto deprived of the right of access to the
university and, consequently, of her right to education.

16. [...] 1 am not entirely satisfied that the reasoning with regard to religious freedom
"is clearly applicable” to the right to education. Admittedly, this latter right is not abso-
lute and may be subject to limitations by implication, provided they do not curtail the
right in question to such an extent as to impair its very essence and deprive it of its ef-
fectiveness. (...) The margin of appreciation is narrower for negative obligations and the
Court must, in any event, determine in the last resort whether the Convention require-
ments have been complied with. Lastly, a limitation will only be consistent with the right
to education if there is a reasonable relationship of proportionality between the means
employed and the aim pursued.

17. What was the position in the instant case? | will not pursue here the debate con-
cerning the right to freedom of religion, but will confine myself to highlighting the ad-
ditional elements that concerned the proportionality of the limitations that were imposed
on the applicant’s right to education.

I would begin by noting that before refusing the applicant access to lectures and exami-
nations, the authorities should have used other means either to encourage her (through
mediation, for example) to remove her headscarf and pursue her studies, or to ensure
that public order was maintained on the university premises if it was genuinely at risk’.
The fact of the matter is that no attempt was made to try measures that would have had
a less drastic effect on the applicant’s right to education in the instant case. My second
point is that it is common ground that by making the applicant’s pursuit of her studies
conditional on removing the headscarf and by refusing her access to the university if she
failed to comply with this requirement, the authorities forced the applicant to leave the
country and complete her studies at Vienna University. She was thus left with no alterna-
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tive. (...) Lastly, the Grand Chamber does not weigh up the competing interests, namely,
on the one hand, the damage sustained by the applicant — who was deprived of any
possibility of completing her studies in Turkey because of her religious convictions and
also maintained that it was unlikely that she would be able to return to her country to
practise her profession owing to the difficulties that existed there in obtaining recogni-
tion for foreign diplomas — and, on the other, the benefit to be gained by Turkish society
from prohibiting the applicant from wearing the headscarf on the university premises.

In these circumstances, it can reasonably be argued that the applicant’s exclusion from
lectures and examinations and, consequently, from the university itself, rendered her
right to education ineffective and, therefore, impaired the very essence of that right.

20. lend by noting that all these issues must also be considered in the light of the ob-
servations set out in the annual activity report published in June 2005 of the European
Commission against Racism and Intolerance (ECRI), which expresses concern about the
climate of hostility existing against persons who are or are believed to be Muslim and
considers that the situation requires attention and action in the future? Above all, the
message that needs to be repeated over and over again is that the best means of prevent-
ing and combating fanaticism and extremism is to uphold human rights.

1 See O. De Schutter and J. Ringelheim, “La renonciation aux droits fondamentaux. La libre disposition du soi
et le régne de 'échange”, CRIDHO Working paper series 1/2005.
2 European Commission against Racism and Intolerance, “Annual report on ECRI's activities covering the

period from 1 January to 31 December 2004", doc. CRI (2005)36, Strasbourg, June 2005.
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THE FACTS

9. The applicant was born in 1950 and lives in the town of Nalchik, in the Kabardino-
Balkar Republic of the Russian Federation. He is a lawyer.

10. The applicant is an ethnic Chechen; he was born in the Chechen Republic and lived
there. On 31 December 1994 his property in Grozny was destroyed as a result of a military
operation. Since 15 August 1996 the applicant has been living in Nalchik as a forced migrant.

11. In 1997 the applicant applied for registration of his permanent residence in Nalchik.
His application was rejected pursuant to the local laws of Kabardino-Balkaria prohibit-
ing former residents of the Chechen Republic from obtaining permanent residence in
Kabardino-Balkaria. (...)

B. Refusal of access to school

22. Between September 1998 and May 2000, the applicant’s nine-year-old son and
seven-year-old daughter attended School no. 8 in Nalchik.

23. On 24 December 1999 the applicant received compensation for the property he had
lost in the Chechen Republic. In exchange for compensation, the applicant had to sur-
render his migrant’s card (...), a local document confirming his residence in Nalchik and
his status as a forced migrant from Chechnya.

24. On 1 September 2000 the applicant’s son and daughter went to school, but were
refused admission because the applicant could not produce his migrant's card. The head-
master agreed to admit the children informally, but advised the applicant that they would
be immediately suspended if the education department discovered this arrangement.

1 After the summer break, classes at all Russian schools start on 1 September.



25. On 4 September 2000 the applicant complained to a court about the refusal of the
Nalchik Education and Science Department (...) to admit his children to school. The De-
partment replied that, after 24 December 1999, the applicant had had no lawful grounds
for remaining in Nalchik and that his requests amounted to an encroachment on the
lawful rights of other children because School no. 8 had been severely overcrowded even
without his children.

26. On 1 November 2000 the Nalchik City Court dismissed the applicant’s complaint as
unsubstantiated. (...)

27. On 21 November 2000, on an appeal by the applicant, the Supreme Court of the
Kabardino-Balkar Republic upheld the judgment of 1 November 2000.

Article 2 of Protocol N° 1

60. The applicant complained under Article 2 of Protocol No. 1 of the domestic authori-
ties' refusal to secure his children’s right to education on the ground that he had no reg-
istered residence in Nalchik and did not have a migrant’s card. The relevant part of Article
2 of Protocol No. 1 reads as follows:

“No person shall be denied the right to education. ...”

A. The parties’ submissions

62. The Government accepted that the right of the applicant’s children to education
had been unlawfully restricted. Under Russian law, rights and freedoms could not be
restricted on account of a person’s registered place of residence, and the Education Act
guaranteed the right to education irrespective of the place of residence (section 5).

DISSIY @ Q2YSIUL],

71

CEJIL



Derecho a la Educacién

72

CEJIL

B. The Court's assessment

63. The Court reiterates that, by binding themselves not to “[deny] the right to edu-
cation” under Article 2 of Protocol No. 1, the Contracting States guarantee to anyone
within their jurisdiction a right of access to educational institutions existing at a given
time and the possibility of drawing, by official recognition of the studies which he has
completed, profit from the education received (see Kjeldsen, Busk Madsen and Pedersen
v. Denmark, judgment of 7 December 1976, Series A no. 23, pp. 25-26, § 52, and Case
“relating to certain aspects of the laws on the use of languages in education in Belgium”,
judgment of 23 July 1968, Series A no. 6, pp. 30-32, §§ 3-5).

64. Article 2 of Protocol No. 1 prohibits the denial of the right to education. This provi-
sion has no stated exceptions and its structure is similar to that of Articles 2 and 3, Article
4 § 1 and Atrticle 7 of the Convention (“No one shall ...”), which together enshrine the
most fundamental values of the democratic societies making up the Council of Europe.
In a democratic society, the right to education, which is indispensable to the furtherance
of human rights, plays such a fundamental role that a restrictive interpretation of the first
sentence of Article 2 of Protocol No. 1 would not be consistent with the aim or purpose of
that provision (see Leyla Sahin v. Turkey [GC], no. 44774/98, § 137, ECHR 2005-XI). This
right is also to be found in similar terms in other international instruments such as the Uni-
versal Declaration of Human Rights (Article 26), the International Covenant on Economic,
Social and Cultural Rights (Article 13), the International Convention on the Elimination of
All Forms of Racial Discrimination (Article 5 (e) (v)), and the Convention on the Rights of
the Child (Article 28). There is no doubt that the right to education guarantees access to
elementary education which is of primordial importance for a child’s development.

65. The Court observes that the applicant’s children were refused admission to the
school which they had attended for the previous two years. The Government did not
contest the applicant’s submission that the true reason for the refusal had been that the
applicant had surrendered his migrant’s card and had thereby forfeited his registration as
a resident in the town of Nalchik.

66. As noted above, the Convention and its Protocols do not tolerate a denial of the
right to education. The Government confirmed that Russian law did not allow the exer-
cise of that right by children to be made conditional on the registration of their parents’
residence. It follows that the applicant’s children were denied the right to education pro-
vided for by domestic law. Their exclusion from school was therefore incompatible with
the requirements of Article 2 of Protocol No. 1.



67. There has therefore been a violation of Article 2 of Protocol No. 1.

FOR THESE REASONS, THE COURT UNANIMOUSLY

3. Holds that there has been a violation of Article 2 of Protocol No. 1;
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THE FAcCTS

The four applicants are Mr Fritz Konrad, a Swiss and German national born in 1951, Mrs
Marianna Konrad, a Swiss national born in 1956, and their children Rebekka, a Swiss and
German national born in 1992, and Josua, a Swiss and German national born in 1993.
They live in Herbolzheim (Germany) and were represented before the Court by Mr W.
Roth and Mr R. Reichert, two lawyers practising in Bonn.

A. The circumstances of the case

The facts of the case, as submitted by the applicants, may be summarised as follows.

The applicants belong to a Christian community which is strongly attached to the Bible and
reject the attendance of private or State schools for religious reasons. The applicant parents
find that school education does not suit their beliefs because of sex education, the appear-
ance of mythical creatures such as witches and dwarfs in fairytales during school lessons
and the increasing physical and psychological violence among pupils at school.

They educate their children at home in accordance with the syllabus and materials of the
" Philadelphia School”, an institution based in Siegen which is not recognised as a private
school by the State. The institution specialises in assisting devout Christian parents in
educating their children at home. The school’s syllabus contains both books and materi-
als which are used by State or private schools and materials specially prepared to support
the education of religious beliefs. Teaching by parents is supervised by staff trained by
the Philadelphia School. (...)

The applicant parents applied for their children to be exempted from compulsory primary
school attendance and for permission to educate them at home. (...)

On 11 July 2001 the Freiburg Administrative Court dismissed a request by the applicants
for exemption from compulsory primary-school attendance. The court noted that the
Basic Law granted the parents both freedom of religion and the right to educate their
children with regard to religious and philosophical convictions, which also included the
negative aspect of keeping their children away from convictions which would be harm-
ful in their opinion. That freedom, however, was restricted by the State’s obligation to



provide education and tuition. Hence compulsory schooling was not a matter for the
parents’ discretion. The applicant parents’ wish to let their children grow up in a “pro-
tected area” at home without outside interference could not take priority over com-
pulsory school attendance. Even if the children could be sufficiently educated at home,
the State’s obligation to provide education under the Basic Law would not be met if the
children had no contact with other children. (...).Because of their young age, the appli-
cant children were unable to foresee the consequences of their parents’ decision to opt
for home education. Therefore, they could hardly be expected to take an autonomous
decision for themselves. (...)

On 18 June 2002 the Baden-Wurttemberg Administrative Court of Appeal dismissed an
appeal by the applicants. It found that, even though the applicant parents’ right to edu-
cate their children included religious education, they were not entitled under the Basic
Law to provide the exclusive education of their children. The State’s constitutional obli-
gation to provide children with an education was on an equal footing with the parents’
right. The court stressed that the decisive point was not whether home education was
equally as effective as primary school education, but that compulsory school attendance
required children from all backgrounds in society to gather together. (...)The applicant
parents could not be permitted to keep their children away from school and the influ-
ences of other children. (...)

The Court observes that the applicant parents’ complaints mainly relate to the second
sentence of Article 2 of Protocol N° 1. This provision recognises the role of the State in
education as well as the right of parents, who are entitled to respect for their religious
and philosophical convictions in the delivery of education and teaching to their children.
It aims at safeguarding pluralism in education, which is essential for the preservation
of the “democratic society” as conceived by the Convention (see B.N. and S.N. v. Swe-
den, N° 17678/91, Commission decision of 30 June 1993). In view of the power of the
modern State, it is above all through State teaching that this aim must be realised (see
Kjeldsen, Busk Madsen and Pedersen v. Denmark, judgment of 7 December 1976, Series
A N° 23, pp. 24-25, § 50).
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Furthermore, the second sentence of Article 2 must be read together with the first, which
enshrines the right of everyone to education. It is on to this fundamental right that is
grafted the right of parents to respect for their religious and philosophical convictions
(see B.N. and S.N. v. Sweden, cited above). Therefore, respect is only due to convictions
on the part of the parents which do not conflict with the child’s right to education, the
whole of Article 2 of Protocol N° 1 being dominated by its first sentence (see Campbell
and Cosans v. the United Kingdom, judgment of 25 February 1982, Series A N° 48, p. 16,
§ 36). This means that parents may not refuse a child’s right to education on the basis of
their convictions (see B.N. and S.N. v. Sweden, cited above, and Leuffen v. Germany, N°
19844/92, Commission decision of 9 July 1992).

(...) the Court agrees with the finding of the Freiburg Administrative Court that the ap-
plicant children were unable to foresee the consequences of their parents’ decision to
opt for home education because of their young age. As it would be very difficult for the
applicant children to take an autonomous decision for themselves at that age, the Court
considers that the above principles apply to the present case.

The right to education as enshrined in Article 2 of Protocol N° 1 by its very nature calls
for regulation by the State, regulation which may vary in time and place according to
the needs and resources of the community and of individuals (...). Therefore, Article 2 of
Protocol N° 1 implies the possibility for the State to establish compulsory schooling, be it
in State schools or through private tuition of a satisfactory standard (see Family H. v. the
United Kingdom, N° 10233/83, Commission decision of 6 March 1984, Decisions and
Reports 37, p. 105, at p. 108; B.N. and S.N. v. Sweden, cited above; and Leuffen, cited
above). The Court observes in this connection that there appears to be no consensus
among the Contracting States with regard to compulsory attendance of primary schools.
While some countries permit home education, other States provide for compulsory at-
tendance of State or private schools.

In the present case, the Court notes that the German authorities and courts have care-
fully reasoned their decisions and mainly stressed the fact that not only the acquisition
of knowledge but also integration into and first experiences of society are important
goals in primary-school education. The German courts found that those objectives could
not be met to the same extent by home education, even if it allowed children to acquire
the same standard of knowledge as provided by primary-school education. The Court
considers that this presumption is not erroneous and falls within the Contracting States'’
margin of appreciation in setting up and interpreting rules for their education systems.
The Federal Constitutional Court stressed the general interest of society in avoiding the



emergence of parallel societies based on separate philosophical convictions and the im-
portance of integrating minorities into society. The Court regards this as being in accor-
dance with its own case-law on the importance of pluralism for democracy (see, mutatis
mutandis, Refah Partisi (the Welfare Party) and Others v. Turkey [GC], nos. 41340/98,
41342/98, 41343/98 and 41344/98, § 89, ECHR 2003-I).

Moreover, the German courts pointed to the fact that the applicant parents were free
to educate their children after school and at weekends. Therefore, the parents’ right to
education in conformity with their religious convictions is not restricted in a dispropor-
tionate manner. Compulsory primary-school attendance does not deprive the applicant
parents of their right to “exercise with regard to their children natural parental functions
as educators, or to guide their children on a path in line with the parents’ own religious
or philosophical convictions” (...).

It follows that this complaint must be rejected as manifestly ill-founded, in accordance
with Article 35 8§ 3 and 4 of the Convention.

The applicants submitted that they were being discriminated against in relation to others
who held different religious convictions which did not conflict with compulsory school
attendance (...). They also submitted that they were being discriminated against because
the applicant children were forced to attend a State school which did not provide reli-
gious education. (...)

Moreover, the applicants submitted that they were being discriminated against in relation
to families whose children had been exempted from compulsory school attendance on
the grounds that the parents worked abroad or were not settled because their profes-
sional life required them to move around the country (...).

The Court reiterates that, for the purposes of Article 14, a difference in treatment be-
tween persons in analogous or relevantly similar positions is discriminatory if it has no
objective and reasonable justification, that is, if it does not pursue a legitimate aim or if
there is not a reasonable relationship of proportionality between the means employed
and the aim sought to be realised. (...)

The Court notes that there exists a difference of treatment between the applicant chil-
dren and other children who have obtained an exemption from compulsory school atten-
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dance “in exceptional circumstances” (...). However, the applicants submitted that such
“exceptional circumstances” had been recognised by the school supervisory authorities
only in cases in which children were physically unfit to attend school or in which the
parents had to move around the country for professional reasons. Such exemptions were
granted by the school supervisory authorities because the limited feasibility of school at-
tendance would have caused undue hardship for those children. Those exemptions were
hence granted for merely practical reasons, whereas the applicants sought to obtain an
exemption for religious purposes. Therefore, the Court finds that the above distinction

justifies a difference of treatment.

It follows that this complaint must also be rejected as manifestly ill-founded in accor-
dance with Article 35 §§ 3 and 4 of the Convention.

FOR THESE REASONS, THE COURT UNANIMOUSLY

Declares the application inadmissible.
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THE FACTS
1.  THE CIRCUMSTANCES OF THE CASE

7. The present application was lodged by parents, who are members of the Norwe-
gian Humanist Association (Human-Etisk Forbund), and their children, who were primary
school pupils at the time of the events complained of in the present case (...)

9. Norway has a State religion and a State Church, of which 86% of the population
are members. Article 2 of the Constitution provides:
"Everyone residing in the Kingdom shall enjoy freedom of religion.
The Evangelical Lutheran Religion remains the State’s official religion. Residents who
subscribe to it are obliged to educate their children likewise."”

10. Instruction in the Christian faith has been part of the Norwegian school curriculum
since 1739. (...)

THE Law
. Alleged violation of article 2 of protocol N° 2

53. The applicant parents complained both under Article 9 of the Convention and un-
der the second sentence of Article 2 of Protocol N° 1 on account of the refusals by the
domestic authorities to grant their children full exemption from the compulsory KRL'
subject dealing with Christianity, Religion and Philosophy taught during the ten-year
compulsory schooling in Norway.

1 Author’s note: KRL, Christianity, religion and philosophy (in reference of “kristendomskunnskap med reli-

gions- og livssynsorientering” by its acronym in Norwegian).



54. The Court, (...) considers that the parents’ complaint falls most suitably to be exam-
ined under Article 2 of Protocol N° 1 (...).

A. Submissions of the parties

1. The applicants

55. The applicants maintained that the KRL subject was neither objective, nor critical
nor pluralistic for the purposes of the criteria established by the Court in its interpretation
of Article 2 of Protocol N° 1 (...)

60. The applicants disputed the contention that the KRL subject involved only a few
activities that could be perceived as being of a religious nature. The Curriculum, the
textbooks that were used in schools and all the information regarding the implementa-
tion of the Curriculum indicated that the main object of the subject — to strengthen the
pupils’ own Christian foundation — was also the main thread in the tuition. The principal
intention behind the introduction of the KRL subject had been to secure the religious
foundation for the majority of pupils who adhered to Christianity. (...)

62. (...) The pupils could be exempted from taking part in certain activities, but not
from knowing the contents of the activities or tuition in question. They could be ex-
empted from reciting from the Bible, singing songs, performing prayers, etc., but not
from knowing what was recited, sung, prayed, etc. The whole idea behind the exemption
arrangement had been that it was possible to maintain a mental “separation” between
knowledge and participation. It presupposed that one could “learn” the text (...) without
being subjected mentally to what constituted or might constitute unwanted influence or
indoctrination. However, the evaluations made of the KRL subject had shown that that
distinction had not been understood in practice, not even by the teachers. The parents in
these applications had explained in their written testimonies how this separation did not
function with regard to their children. Thus, partial exemption had not been a possible
option for them.
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67. The partial exemption arrangement had not functioned for the applicants, who had
tried this option but without it offering a practical remedy for them. (...) They had been
heavily burdened by monitoring the tuition, passing on messages, giving reasons, and by
frustration and stigmatisation. (...)

70. The Government stressed that (...) no violation of Article 2 of Protocol N° 1 could be
established on account of the absence of a right to full exemption from the KRL subject.

(.)

B. Assessment by the Court
1. General principles

84. As to the general interpretation of Article 2 of Protocol N° 1, the Court has in its
case-law (...) enounced the following major principles:

(@ The two sentences of Article 2 of Protocol N° 1 must be interpreted not only in
the light of each other but also, in particular, of Articles 8, 9 and 10 of the Conven-
tion (see Kjeldsen, Busk Madsen and Pedersen, cited above, p. 26, § 52).

(b) Itis on to the fundamental right to education that is grafted the right of par-
ents to respect for their religious and philosophical convictions, and the first sen-
tence does not distinguish, any more than the second, between State and private
teaching. The second sentence of Article 2 of Protocol N° 1 aims in short at safe-
guarding the possibility of pluralism in education which possibility is essential for the
preservation of the “democratic society” as conceived by the Convention. In view of
the power of the modern State, it is above all through State teaching that this aim

must be realised (...).

() Article 2 of Protocol N° 1 does not permit a distinction to be drawn between
religious instruction and other subjects. It enjoins the State to respect parents’ con-
victions, be they religious or philosophical, throughout the entire State education
programme (see Kjeldsen, Busk Madsen and Pedersen, cited above, p. 25, §51).
That duty is broad in its extent as it applies not only to the content of education and



the manner of its provision but also to the performance of all the “functions” as-
sumed by the State. The verb “respect” means more than “acknowledge” or “take
into account”. In addition to a primarily negative undertaking, it implies some posi-
tive obligation on the part of the State. The term “conviction”, taken on its own,
is not synonymous with the words “opinions” and “ideas”. It denotes views that
attain a certain level of cogency, seriousness, cohesion and importance (...).

(d) Article 2 of Protocol N° 1 constitutes a whole that is dominated by its first
sentence. By binding themselves not to “deny the right to education”, the Con-
tracting States guarantee to anyone within their jurisdiction a right of access to
educational institutions existing at a given time and the possibility of drawing, by
official recognition of the studies which he has completed, profit from the educa-
tion received (...).

(e) Itisinthe discharge of a natural duty towards their children - parents being pri-
marily responsible for the “education and teaching” of their children - that parents
may require the State to respect their religious and philosophical convictions. (...)

(f)  Although individual interests must on occasion be subordinated to those of a
group, democracy does not simply mean that the views of a majority must always
prevail: a balance must be achieved which ensures the fair and proper treatment of
minorities and avoids any abuse of a dominant position (see Valsamis, judgment of
December 18, 1996, Series A, N° 48, p. 2324, § 27).

(g) However, the setting and planning of the curriculum fall in principle within the
competence of the Contracting States. (...) [T]he second sentence of Article 2 of
Protocol N° 1 does not prevent States from imparting through teaching or educa-
tion information or knowledge of a directly or indirectly religious or philosophical
kind. It does not even permit parents to object to the integration of such teaching
or education in the school curriculum, for otherwise all institutionalised teaching
would run the risk of proving impracticable (...).

(h) The second sentence of Article 2 of Protocol N° 1 implies on the other hand
that the State, (...) must take care that information or knowledge included in the
curriculum is conveyed in an objective, critical and pluralistic manner. The State is
forbidden to pursue an aim of indoctrination that might be considered as not re-
specting parents’ religious and philosophical convictions. That is the limit that must
not be exceeded (...).

AvarioN “a Siayjo puv 043810

85

CEJIL



Right to Education

86

CEJIL

(i) In order to examine the disputed legislation under Article 2 of Protocol N°
1, interpreted as above, one must, (...) have regard to the material situation that
it sought and still seeks to meet. Certainly, abuses can occur as to the manner
in which the provisions in force are applied by a given school or teacher and the
competent authorities have a duty to take the utmost care to see to it that parents’
religious and philosophical convictions are not disregarded at this level by careless-
ness, lack of judgment or misplaced proselytism (see Kjeldsen, Busk Madsen and
Pedersen, cited above, pp. 27-28, § 54).

2. Application of those principles to the present case

85. (...) The question to be determined is whether the respondent State, in fulfilling
its functions in respect of education and teaching, had taken care that information or
knowledge included in the Curriculum for the KRL subject be conveyed in an objective,
critical and pluralistic manner or whether it had pursued an aim of indoctrination not
respecting the applicant parents’ religious and philosophical convictions and thereby had
transgressed the limit implied by Article 2 of Protocol N° 1. In examining this question,
the Court will consider, in particular, the legislative framework of the KRL subject as it
applied generally at the time when the case stood before the national courts.

95. (...) [TIhe contents and the aims of the KRL subject (...) and other texts forming
part of the legislative framework suggest that not only quantitative but even qualitative
differences applied to the teaching of Christianity as compared to that of other religions

and philosophies. (...)

96. The question then arises whether the imbalance highlighted above could be said to
have been brought to a level acceptable under Article 2 of Protocol N° 1 (...)

97. In this connection the Court notes that the operation of the partial exemption ar-
rangement presupposed, firstly, that the parents concerned be adequately informed of
the details of the lesson plans to be able to identify and notify to the school in advance
those parts of the teaching that would be incompatible with their own convictions and
beliefs. (...)



99. Thirdly, the Court observes that even in the event that a parental note requesting
partial exemption was deemed reasonable, this did not necessarily mean that the pupil
concerned would be exempted from the part of the curriculum in question.(...)

102. (...) [N]Jotwithstanding the many laudable legislative purposes stated in connection
with the introduction of the KRL subject in the ordinary primary and lower secondary
schools, it does not appear that the respondent State took sufficient care that informa-
tion and knowledge included in the curriculum be conveyed in an objective, critical and
pluralistic manner for the purposes of Article 2 of Protocol N° 1.

Accordingly, the Court finds that the refusal to grant the applicant parents full exemption
from the KRL subject for their children gave rise to a violation of Article 2 of Protocol N° 1.
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Procedure

[...]

3. The applicants alleged, inter alia, that they had been discriminated against in the en-
joyment of their right to education on account of their race or ethnic origin.

THE FAcTs
I. THE CIRCUMSTANCES OF THE CASE
A. Historical background

12. According to documents available on the Internet site of the Roma and Travellers
Division of the Council of Europe, the Roma originated from the regions situated between
north west India and the Iranian plateau. The first written traces of their arrival in Europe
date back to the fourteenth century. Today there are between eight and ten million Roma
living in Europe. They are to be found in almost all Council of Europe member States and
indeed, in some Central and East European countries, they represent over 5% of the popu-
lation. The majority of them speak Romani, an Indo-European language that is understood
by a very large number of Roma in Europe, despite its many variants. In general, Roma also
speak the dominant language of the region in which they live, or even several languages.

13. Although they have been in Europe since the fourteenth century, often they are not
recognised by the majority society as a fully-fledged European people and they have suf-
fered throughout their history from rejection and persecution. (...)

14. In the Czech Republic the Roma have national-minority status and, accordingly,
enjoy the special rights associated therewith. (...)

B. Special schools

15. According to information supplied by the Czech Government, the special schools
(zvlastni skoly) were established after the First World War for children with special needs,
including those suffering from a mental or social handicap. The number of children placed



in these schools continued to rise (from 23,000 pupils in 1960 to 59,301 in 1988). Owing
to the entrance requirements of the primary schools (zékladni skoly) and the resulting
selection process, prior to 1989 most Roma children attended special school.

16. Under the terms of the Schools Act (Law N° 29/1984), the legislation applicable in
the present case, special schools were a category of specialised school (specialni skoly)
and were intended for children with mental deficiencies who were unable to attend
“ordinary” or specialised primary schools. Under the Act, the decision to place a child
in a special school was taken by the head teacher on the basis of the results of tests to
measure the child’s intellectual capacity carried out in an educational psychology centre
and was subject to the consent of the child’s legal guardian.

17. Following the switch to the market economy in the 1990s, a number of changes were
made to the system of special schools in the Czech Republic. These changes also affected
the education of Roma pupils. In 1995 the Ministry of Education issued a directive concern-
ing the provision of additional lessons for pupils who had completed their compulsory edu-
cation in a special school. Since the 1996/97 school year, preparatory classes for children
from disadvantaged social backgrounds have been opened in nursery, primary and special
schools. In 1998 the Ministry of Education approved an alternative educational curriculum
for children of Roma origin who had been placed in special schools. Roma teaching assis-
tants were also assigned to primary and special schools to assist the teachers and facilitate
communication with the families. By virtue of amendment N° 19/2000 to the Schools Act,
which came into force on 18 February 2000, pupils who had completed their compulsory
education in a special school were also eligible for admission to a secondary-school educa-
tion, provided they satisfied the entrance requirements for their chosen course.

18. According to data supplied by the applicants, which was obtained through ques-
tionnaires sent in 1999 to the head teachers of the 8 special schools and 69 primary
schools in the town of Ostrava, the total number of pupils placed in special schools in
Ostrava came to 1,360, of whom 762 (56%) were Roma. Conversely, Roma represented
only 2.26% of the total of 33,372 primary-school pupils in Ostrava. Further, although
only 1.8% of non-Roma pupils were placed in special schools, in Ostrava the propor-
tion of Roma pupils assigned to such schools was 50.3%. Accordingly, a Roma child in
Ostrava was 27 times more likely to be placed in a special school than a non-Roma child.

According to data from the European Monitoring Centre for Racism and Xenophobia
(now the European Union Agency for Fundamental Rights), more than half of Roma
children in the Czech Republic attend special schools.
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Lastly, according to a comparison of data on fifteen countries, including countries from
Europe, Asia and North America, gathered by the OECD in 1999 and cited in the observa-
tions of the International Step by Step Association, the Roma Education Fund and the Eu-
ropean Early Childhood Research Association, the Czech Republic ranked second highest
in terms of placing children with physiological impairments in special schools and in third
place in the table of countries placing children with learning difficulties in such schools.
Further, of the eight countries who had provided data on the schooling of children whose
difficulties arose from social factors, the Czech Republic was the only one to use special
schools. The other countries concerned almost exclusively used ordinary schools for the

education of such children.
C. The facts of the instant case

19. Between 1996 and 1999 the applicants were placed in special schools in Ostrava,

either directly or after a spell in an ordinary primary school.

20. The material before the Court shows that the applicants’ parents had consented to
and in some instances expressly requested their children’s placement in a special school.
Consent was indicated by signing a pre-completed form.

The decisions on placement were then taken by the head teachers of the special schools
concerned after referring to the recommendations of the educational psychology cen-
tres where the applicants had undergone psychological tests. The applicants’ school files
contained the report on their examination, including the results of the tests with the
examiners’ comments, drawings by the children and, in a number of cases, a question-

naire for the parents.

The written decision concerning the placement was sent to the children’s parents. It con-
tained instructions on the right to appeal, a right which none of the applicants exercised.

21.0n 29 June 1999 the applicants received a letter from the school authorities inform-
ing them of the possibilities available for transferring from special school to primary
school. It would appear that four of the applicants (nos. 5,6, 11 and 16 in the Annex)
were successful in aptitude tests and thereafter attended ordinary schools.



25. (...) [Tlhe applicants explained that they had been placed in special schools under a
practice that had been established in order to implement the relevant statutory rules. In
their submission, that practice had resulted in de facto racial segregation and discrimination
that were reflected in the existence of two separately organised educational systems for
members of different racial groups, namely special schools for the Roma and “ordinary”
primary schools for the majority of the population. That difference in treatment was not
based on any objective and reasonable justification, amounted to degrading treatment and
had deprived them of the right to education (as the curriculum followed in special schools
was inferior and pupils in special schools were unable to return to primary school or to
obtain a secondary education other than in a vocational training centre). Arguing that they
had received an inadequate education (...), the applicants asked the Constitutional Court
(Ustavni soud) to find a violation of their rights, to quash the decisions to place them in
special schools, to order the respondents (the special schools concerned, the Ostrava Edu-
cation Authority and the Ministry of Education) to refrain from any further violation of their
rights and to restore the status quo ante by offering them compensatory lessons.

26. In their written submissions to the Constitutional Court, the special schools con-
cerned pointed out that all the applicants had been enrolled on the basis of a recom-
mendation from an educational psychology centre and with the consent of their rep-
resentatives. Furthermore, despite having been notified of the relevant decisions, none
of the representatives had decided to appeal. According to the schools, the applicants’
representatives had been informed of the differences between the special-school curricu-
lum and the primary-school curriculum. Regular meetings of teaching staff were held to
assess pupils (with a view to their possible transfer to primary school). They added that
some of the applicants (nos. 5 to 11 in the Annex) had been advised that there was a
possibility of their being placed in primary school.

The Education Authority pointed out in its written submissions that the special schools had
their own legal personality, that the impugned decisions contained advice on the right of
appeal and that the applicants had at no stage contacted the schools inspectorate.

The Ministry of Education denied any discrimination and noted a tendency on the part of
the parents of Roma children to have a rather negative attitude to school work. It assert-
ed that each placement in a special school was preceded by an assessment of the child’s
intellectual capacity and that parental consent was a decisive factor. It further noted that
there were 18 educational assistants of Roma origin in schools in Ostrava.
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THE Law

lll. ALLEGED VIOLATION OF ARTICLE 14 OF THE CONVENTION READ IN
CONJUNCTION WITH ARTICLE 2 OF PROTOCOL N° 1

124. The applicants maintained that they had been discriminated against in that because
of their race or ethnic origin they had been treated less favourably than other children
in a comparable situation without any objective and reasonable justification. They relied
in that connection on Article 14 of the Convention, read in conjunction with Article 2 of

Protocol N° 1, which provisions provide as follows:
Article 14 of the Convention

“The enjoyment of the rights and freedoms set forth in [the] Convention shall be se-
cured without discrimination on any ground such as sex, race, colour, language, religion,
political or other opinion, national or social origin, association with a national minority,
property, birth or other status.”

Article 2 of Protocol N° 1
“No person shall be denied the right to education. In the exercise of any functions which
it assumes in relation to education and to teaching, the State shall respect the right of

parents to ensure such education and teaching in conformity with their own religious and

philosophical convictions.”

C. The Court’s assessment
1. Recapitulation of the main principles
175. The Court has established in its case-law that discrimination means treating dif-

ferently, without an objective and reasonable justification, persons in relevantly similar
situations (Willis v. the United Kingdom, N° 36042/97, § 48, ECHR 2002-V; and Okpisz



v. Germany, N° 59140/00, § 33, 25 October 2005). However, Article 14 does not prohibit
a member State from treating groups differently in order to correct “factual inequalities”
between them; indeed in certain circumstances a failure to attempt to correct inequality
through different treatment may in itself give rise to a breach of the Article (“Case relat-
ing to certain aspects of the laws on the use of languages in education in Belgium” v.
Belgium (Merits), judgment of 23 July 1968, Series A N° 6, § 10; Thlimmenos v. Greece
[GC], N° 34369/97, § 44, ECHR 2000-IV; and Stec and Others v. the United Kingdom
[GC], N° 65731/01, § 51, ECHR 2006-...). The Court has also accepted that a general
policy or measure that has disproportionately prejudicial effects on a particular group
may be considered discriminatory notwithstanding that it is not specifically aimed at
that group (Hugh Jordan v. the United Kingdom, N° 24746/94, § 154, 4 May 2001; and
Hoogendijk v. the Netherlands (dec.), N° 58461/00, 6 January 2005), and that discrimi-
nation potentially contrary to the Convention may result from a de facto situation (Zarb
Adami v. Malta, N° 17209/02, § 76, ECHR 2006-...).

176. Discrimination on account of, inter alia, a person’s ethnic origin is a form of racial
discrimination. Racial discrimination is a particularly invidious kind of discrimination and,
in view of its perilous consequences, requires from the authorities special vigilance and a
vigorous reaction. It is for this reason that the authorities must use all available means to
combat racism, thereby reinforcing democracy’s vision of a society in which diversity is not
perceived as a threat but as a source of enrichment (Nachova and Others v. Bulgaria [GC],
nos. 43577/98 and 43579/98, § 145, ECHR 2005-...; and Timishev v. Russia, nos. 55762/00
and 55974/00, § 56, ECHR 2005-...). The Court has also held that no difference in treat-
ment which is based exclusively or to a decisive extent on a person’s ethnic origin is capable
of being objectively justified in a contemporary democratic society built on the principles of
pluralism and respect for different cultures (Timishev, cited above, § 58).

177. As to the burden of proof in this sphere, the Court has established that once the appli-
cant has shown a difference in treatment, it is for the Government to show that it was justi-
fied (see, among other authorities, Chassagnou and Others v. France [GC], nos. 25088/94,
28331/95 and 28443/95, §§ 91-92, ECHR 1999-ll; and Timishev, cited above, § 57).

178. As regards the question of what constitutes prima facie evidence capable of shifting
the burden of proof on to the respondent State, the Court stated in Nachova and Others
(cited above, § 147) that in proceedings before it there are no procedural barriers to the
admissibility of evidence or pre-determined formulae for its assessment. The Court adopts
the conclusions that are, in its view, supported by the free evaluation of all evidence, includ-
ing such inferences as may flow from the facts and the parties’ submissions. According to
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its established case-law, proof may follow from the coexistence of sufficiently strong, clear
and concordant inferences or of similar unrebutted presumptions of fact.

179. The Court has also recognised that Convention proceedings do not in all cases lend
themselves to a rigorous application of the principle affirmanti incumbit probatio (he who
alleges something must prove that allegation — Aktas v. Turkey (extracts), N° 24351/94,
§ 272, ECHR 2003-V). In certain circumstances, where the events in issue lie wholly, or
in large part, within the exclusive knowledge of the authorities, the burden of proof may
be regarded as resting on the authorities to provide a satisfactory and convincing expla-
nation (Salman v. Turkey [GC], N° 21986/93, § 100, ECHR 2000-VII; and Anguelova v.
Bulgaria, N° 38361/97, § 111, ECHR 2002-IV). In the case of Nachova and Others, cited
above, § 157), the Court did not rule out requiring a respondent Government to disprove
an arguable allegation of discrimination in certain cases, even though it considered that it
would be difficult to do so in that particular case in which the allegation was that an act
of violence had been motivated by racial prejudice. It noted in that connection that in the
legal systems of many countries proof of the discriminatory effect of a policy, decision or
practice would dispense with the need to prove intent in respect of alleged discrimination
in employment or in the provision of services.

180. As to whether statistics can constitute evidence, the Court has in the past stated
that statistics could not in themselves disclose a practice which could be classified as
discriminatory (Hugh Jordan, cited above, § 154). However, in more recent cases on the
question of discrimination, in which the applicants alleged a difference in the effect of a
general measure or de facto situation (Hoogendijk, cited above; and Zarb Adami, cited
above, §§ 77-78), the Court relied extensively on statistics produced by the parties to
establish a difference in treatment between two groups (men and women) in similar situ-

ations.

Thus, in the Hoogendijk decision the Court stated: “[W]here an applicant is able to show,
on the basis of undisputed official statistics, the existence of a prima facie indication that
a specific rule — although formulated in a neutral manner —in fact affects a clearly higher
percentage of women than men, it is for the respondent Government to show that this
is the result of objective factors unrelated to any discrimination on grounds of sex. If the
onus of demonstrating that a difference in impact for men and women is not in practice
discriminatory does not shift to the respondent Government, it will be in practice ex-
tremely difficult for applicants to prove indirect discrimination.”



181. Lastly, as noted in previous cases, the vulnerable position of Roma/Gypsies means
that special consideration should be given to their needs and their different lifestyle both
in the relevant regulatory framework and in reaching decisions in particular cases (Chap-
man v. the United Kingdom [GC], N° 27238/95, § 96, ECHR 2001-I; and Connors v. the
United Kingdom, N° 66746/01, § 84, 27 May 2004).

In Chapman (cited above, 8§ 93-94), the Court also observed that there could be said to
be an emerging international consensus amongst the Contracting States of the Council
of Europe recognising the special needs of minorities and an obligation to protect their
security, identity and lifestyle, not only for the purpose of safeguarding the interests of
the minorities themselves but to preserve a cultural diversity of value to the whole com-

munity.

2. Application of the aforementioned principles to the instant case

182. The Court notes that as a result of their turbulent history and constant uprooting
the Roma have become a specific type of disadvantaged and vulnerable minority (see
also the general observations in the Parliamentary Assembly’s Recommendation N° 1203
(1993) on Gypsies in Europe [...] and point 4 of its Recommendation N° 1557 (2002):
‘The legal situation of Roma in Europe’, [...] As the Court has noted in previous cases,
they therefore require special protection (see paragraph 181 above). As is attested by the
activities of numerous European and international organisations and the recommenda-
tions of the Council of Europe bodies (...), this protection also extends to the sphere of
education. The present case therefore warrants particular attention, especially as when
the applications were lodged with the Court the applicants were minor children for
whom the right to education was of paramount importance.

183. The applicants’ allegation in the present case is not that they were in a different situ-
ation from non-Roma children that called for different treatment or that the respondent
State had failed to take affirmative action to correct factual inequalities or differences be-
tween them (Thlimmenos, cited above, § 44; and Stec and Others, cited above, § 51). In
their submission, all that has to be established is that, without objective and reasonable
justification, they were treated less favourably than non-Roma children in a comparable
situation and that this amounted in their case to indirect discrimination.

184. The Court has already accepted in previous cases that a difference in treatment
may take the form of disproportionately prejudicial effects of a general policy or measure
which, though couched in neutral terms, discriminates against a group (Hugh Jordan, cit-
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ed above, § 154; and Hoogendijk, cited above). In accordance with, for instance, Council
Directives 97/80/EC and 2000/43/EC (...) and the definition provided by ECRI(...), such a
situation may amount to “indirect discrimination”, which does not necessarily require a

discriminatory intent.
(@) Whether a presumption of indirect discrimination arises in the instant case

185. It was common ground that the impugned difference in treatment did not result
from the wording of the statutory provisions on placements in special schools in force
at the material time. Accordingly, the issue in the instant case is whether the manner in
which the legislation was applied in practice resulted in a disproportionate number of
Roma children — including the applicants — being placed in special schools without justi-
fication, and whether such children were thereby placed at a significant disadvantage.

186. As mentioned above, the Court has noted in previous cases that applicants may
have difficulty in proving discriminatory treatment (Nachova and Others, cited above, §§
147 and 157). In order to guarantee those concerned the effective protection of their
rights, less strict evidential rules should apply in cases of alleged indirect discrimination.

187. On this point, the Court observes that Council Directives 97/80/EC and 2000/43/EC
stipulate that persons who consider themselves wronged because the principle of equal
treatment has not been applied to them may establish, before a domestic authority, by
any means, including on the basis of statistical evidence, facts from which it may be pre-
sumed that there has been discrimination (...). The recent case-law of the Court of Justice
of the European Communities (...) shows that it permits claimants to rely on statistical
evidence and the national courts to take such evidence into account where it is valid and

significant.

188. In these circumstances, the Court considers that when it comes to assessing the im-
pact of a measure or practice on an individual or group, statistics which appear on critical
examination to be reliable and significant will be sufficient to constitute the prima facie
evidence the applicant is required to produce. This does not, however, mean that indirect
discrimination cannot be proved without statistical evidence.

189. Where an applicant alleging indirect discrimination thus establishes a rebuttable
presumption that the effect of a measure or practice is discriminatory, the burden then



shifts to the respondent State, which must show that the difference in treatment is not
discriminatory (see, mutatis mutandis, Nachova and Others, cited above, § 157). Regard
being had in particular to the specificity of the facts and the nature of the allegations
made in this type of case (...), it would be extremely difficult in practice for applicants to
prove indirect discrimination without such a shift in the burden of proof.

190. In the present case, the statistical data submitted by the applicants was obtained from
questionnaires that were sent out to the head teachers of special and primary schools in
the town of Ostrava in 1999. It indicates that at the time 56% of all pupils placed in special
schools in Ostrava were Roma. Conversely, Roma represented only 2.26% of the total num-
ber of pupils attending primary school in Ostrava. Further, whereas only 1.8% of non-Roma
pupils were placed in special schools, the proportion of Roma pupils in Ostrava assigned to
special schools was 50.3%. According to the Government, these figures are not sufficiently
conclusive as they merely reflect the subjective opinions of the head teachers. The Govern-
ment also noted that no official information on the ethnic origin of the pupils existed and
that the Ostrava region had one of the largest Roma populations.

191. The Grand Chamber observes that these figures are not disputed by the Govern-
ment and that they have not produced any alternative statistical evidence. In view of their
comment that no official information on the ethnic origin of the pupils exists, the Court
accepts that the statistics submitted by the applicants may not be entirely reliable. It nev-
ertheless considers that these figures reveal a dominant trend that has been confirmed
both by the respondent State and the independent supervisory bodies which have looked
into the question.

192. In their reports submitted in accordance with Article 25 § 1 of the Framework Con-
vention for the Protection of National Minorities, the Czech authorities accepted that in
1999 Roma pupils made up between 80% and 90% of the total number of pupils in
some special schools (...) and that in 2004 “large numbers” of Roma children were still
being placed in special schools (...). The Advisory Committee on the Framework Con-
vention observed in its report of 26 October 2005 that according to unofficial estimates
Roma accounted for up to 70% of pupils enrolled in special schools. According to the
report published by ECRI in 2000, Roma children were “vastly overrepresented” in special
schools. The Committee on the Elimination of Racial Discrimination noted in its conclud-
ing observations of 30 March 1998 that a disproportionately large number of Roma
children were placed in special schools (...). Lastly, according to the figures supplied by
the European Monitoring Centre on Racism and Xenophobia, more than half of Roma
children in the Czech Republic attended special school.
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193. In the Court’s view, the latter figures, which do not relate solely to the Ostrava re-
gion and therefore provide a more general picture, show that, even if the exact percent-
age of Roma children in special schools at the material time remains difficult to establish,
their number was disproportionately high. Moreover, Roma pupils formed a majority of
the pupils in special schools. Despite being couched in neutral terms, the relevant statu-
tory provisions therefore had considerably more impact in practice on Roma children than
on non-Roma children and resulted in statistically disproportionate numbers of place-
ments of the former in special schools.

194. Where it has been shown that legislation produces such a discriminatory effect, the
Grand Chamber considers that, as with cases concerning employment or the provision
of services, it is not necessary in cases in the educational sphere (see, mutatis mutandis,
Nachova and Others, cited above, § 157) to prove any discriminatory intent on the part
of the relevant authorities (see paragraph 184 above).

195. In these circumstances, the evidence submitted by the applicants can be regarded
as sufficiently reliable and significant to give rise to a strong presumption of indirect dis-
crimination. The burden of proof must therefore shift to the Government, which must
show that the difference in the impact of the legislation was the result of objective fac-
tors unrelated to ethnic origin.

(b) Objective and reasonable justification

196. The Court reiterates that a difference in treatment is discriminatory if “it has no ob-
jective and reasonable justification”, that is, if it does not pursue a “legitimate aim” or if
there is not a “reasonable relationship of proportionality” between the means employed
and the aim sought to be realised (see, among many other authorities, Larkos v. Cyprus
[GC], N° 29515/95, § 29, ECHR 1999-I; and Stec and Others, cited above, § 51). Where
the difference in treatment is based on race, colour or ethnic origin, the notion of objec-
tive and reasonable justification must be interpreted as strictly as possible.

197. In the instant case, the Government sought to explain the difference in treatment
between Roma children and non-Roma children by the need to adapt the education
system to the capacity of children with special needs. In the Government’s submission,
the applicants were placed in special schools on account of their specific educational
needs, essentially as a result of their low intellectual capacity measured with the aid of
psychological tests in educational psychology centres. After the centres had made their
recommendations regarding the type of school in which the applicants should be placed,



the final decision had lain with the applicants’ parents and they had consented to the
placements. The argument that the applicants were placed in special schools on account
of their ethnic origin was therefore unsustainable.

For their part, the applicants strenuously contested the suggestion that the dispropor-
tionately high number of Roma children in special schools could be explained by the
results of the intellectual capacity tests or be justified by parental consent.

198. The Court accepts that the Government’s decision to retain the special-school sys-
tem was motivated by the desire to find a solution for children with special educational
needs. However, it shares the disquiet of the other Council of Europe institutions who
have expressed concerns about the more basic curriculum followed in these schools and,
in particular, the segregation the system causes.

199. The Grand Chamber observes, further, that the tests used to assess the children’s learn-
ing abilities or difficulties have given rise to controversy and continue to be the subject of sci-
entific debate and research. While accepting that it is not its role to judge the validity of such
tests, various factors in the instant case nevertheless lead the Grand Chamber to conclude
that the results of the tests carried out at the material time were not capable of constituting
objective and reasonable justification for the purposes of Article 14 of the Convention.

200. In the first place, it was common ground that all the children who were examined
sat the same tests, irrespective of their ethnic origin. The Czech authorities themselves
acknowledged in 1999 that “Romany children with average or above-average intellect”
were often placed in such schools on the basis of the results of psychological tests and
that the tests were conceived for the majority population and did not take Roma specifics
into consideration (...). As a result, they had revised the tests and methods used with a
view to ensuring that they “were not misused to the detriment of Roma children” (...).

In addition, various independent bodies have expressed doubts over the adequacy of the
tests. Thus, the Advisory Committee on the Framework Convention for the Protection
of National Minorities observed that children who were not mentally handicapped were
frequently placed in these schools “[owing] to real or perceived language and cultural
differences between Roma and the majority”. It also stressed the need for the tests to
be “consistent, objective and comprehensive” (...). ECRI noted that the channelling of
Roma children to special schools for the mentally-retarded was reportedly often “quasi-
automatic” and needed to be examined to ensure that any testing used was “fair” and
that the true abilities of each child were “properly evaluated” (...). The Council of Europe
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Commissioner for Human Rights noted that Roma children were frequently placed in
classes for children with special needs “without an adequate psychological or pedagogi-
cal assessment, the real criteria clearly being their ethnic origin” (...).

Lastly, in the submission of some of the third-party interveners, placements following the
results of the psychological tests reflected the racial prejudices of the society concerned.

201. The Court considers that, at the very least, there is a danger that the tests were
biased and that the results were not analysed in the light of the particularities and special
characteristics of the Roma children who sat them. In these circumstances, the tests in
guestion cannot serve as justification for the impugned difference in treatment.

202. As regards parental consent, the Court notes the Government’s submission that
this was the decisive factor without which the applicants would not have been placed in
special schools. In view of the fact that a difference in treatment has been established in
the instant case, it follows that any such consent would signify an acceptance of the dif-
ference in treatment, even if discriminatory, in other words a waiver of the right not to be
discriminated against. However, under the Court’s case-law, the waiver of a right guaran-
teed by the Convention —in so far as such a waiver is permissible — must be established in
an unequivocal manner, and be given in full knowledge of the facts, that is to say on the
basis of informed consent (Pfeifer and Plank! v. Austria, judgment of 25 February 1992,
Series A N° 227, §§ 37-38) and without constraint (Deweer v. Belgium, judgment of 27
February 1980, Series A N° 35, § 51).

203. In the circumstances of the present case, the Court is not satisfied that the parents
of the Roma children, who were members of a disadvantaged community and often
poorly educated, were capable of weighing up all the aspects of the situation and the
consequences of giving their consent. The Government themselves admitted that con-
sent in this instance had been given by means of a signature on a pre-completed form
that contained no information on the available alternatives or the differences between
the special-school curriculum and the curriculum followed in other schools. Nor do the
domestic authorities appear to have taken any additional measures to ensure that the
Roma parents received all the information they needed to make an informed decision or
were aware of the consequences that giving their consent would have for their children’s
futures. It also appears indisputable that the Roma parents were faced with a dilemma: a
choice between ordinary schools that were ill-equipped to cater for their children’s social
and cultural differences and in which their children risked isolation and ostracism and
special schools where the majority of the pupils were Roma.



204. In view of the fundamental importance of the prohibition of racial discrimination
(see Nachova and Others, cited above, § 145; and Timishev, cited above, § 56), the Grand
Chamber considers that, even assuming the conditions referred to in paragraph 202
above were satisfied, no waiver of the right not to be subjected to racial discrimination
can be accepted, as it would be counter to an important public interest (see, mutatis
mutandis, Hermi v. Italy [GC], N° 18114/02, § 73, ECHR 2006-...).

(c) Conclusion

205. As is apparent from the documentation produced by ECRI and the report of the
Commissioner for Human Rights of the Council of Europe, the Czech Republic is not
alone in having encountered difficulties in providing schooling for Roma children: other
European States have had similar difficulties. The Court is gratified to note that, unlike
some countries, the Czech Republic has sought to tackle the problem and acknowledges
that, in its attempts to achieve the social and educational integration of the disadvan-
taged group which the Roma form, it has had to contend with numerous difficulties as a
result of, inter alia, the cultural specificities of that minority and a degree of hostility on
the part of the parents of non-Roma children. As the Chamber noted in its admissibil-
ity decision in the instant case, the choice between a single school for everyone, highly
specialised structures and unified structures with specialised sections is not an easy one.
It entails a difficult balancing exercise between the competing interests. As to the setting
and planning of the curriculum, this mainly involves questions of expediency on which it
is not for the Court to rule (Valsamis v. Greece, judgment of 18 December 1996, Reports
1996-VI, § 28).

206. Nevertheless, whenever discretion capable of interfering with the enjoyment of a
Convention right is conferred on national authorities, the procedural safeguards available
to the individual will be especially material in determining whether the respondent State
has, when fixing the regulatory framework, remained within its margin of appreciation
(see Buckley v. the United Kingdom, judgment of 25 September 1996, Reports 1996-1V,
§ 76; and Connors v. the United Kingdom, judgment cited above, § 83).

207. The facts of the instant case indicate that the schooling arrangements for Roma
children were not attended by safeguards (...) that would ensure that, in the exercise
of its margin of appreciation in the education sphere, the State took into account their
special needs as members of a disadvantaged class (see, mutatis mutandis, Buckley, cited
above, § 76; and Connors, cited above, § 84). Furthermore, as a result of the arrange-
ments the applicants were placed in schools for children with mental disabilities where a
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more basic curriculum was followed than in ordinary schools and where they were isolat-
ed from pupils from the wider population. As a result, they received an education which
compounded their difficulties and compromised their subsequent personal development
instead of tackling their real problems or helping them to integrate into the ordinary
schools and develop the skills that would facilitate life among the majority population.
Indeed, the Government have implicitly admitted that job opportunities are more limited

for pupils from special schools.

208. In these circumstances and while recognising the efforts made by the Czech author-
ities to ensure that Roma children receive schooling, the Court is not satisfied that the
difference in treatment between Roma children and non-Roma children was objectively
and reasonably justified and that there existed a reasonable relationship of proportional-
ity between the means used and the aim pursued. In that connection, it notes with inter-
est that the new legislation has abolished special schools and provides for children with
special educational needs, including socially disadvantaged children, to be educated in
ordinary schools.

209. Lastly, since it has been established that the relevant legislation as applied in practice
at the material time had a disproportionately prejudicial effect on the Roma community,
the Court considers that the applicants as members of that community necessarily suf-
fered the same discriminatory treatment. Accordingly, it does not need to examine their

individual cases.
210. Consequently, there has been a violation in the instant case of Article 14 of the

Convention, read in conjunction with Article 2 of Protocol N° 1, as regards each of the

applicants.

FOR THESE REASONS, THE COURT

2. Holds by thirteen votes to four that there has been a violation of Article 14 read in
conjunction with Article 2 of Protocol N° 1;
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THE FACTS

5. The applicants were students at various faculties attached to Afyon Kocatepe Uni-
versity in Afyon, Turkey, at the time of the events.

6. On various dates between 27 December 2001 and 4 January 2002 the applicants
petitioned the University Rector’s Office and requested that Kurdish language classes be

introduced as an optional module.

7. Around the same time similar petitions were submitted by students studying at vari-
ous Universities in Turkey.

9. On 18 January 2002, relying on Regulation 9 (d) of the Disciplinary Regulations of
Higher Education Institutions, the Administrative Board of Afyon Kocatepe University,
after having heard the defence submissions of the applicants, suspended them from the
university for a period of two terms starting from spring term, except for Mr Pulat, who
was suspended for one term after having shown remorse (...).

12. These decisions were upheld by the Denizli Regional Administrative Court on the
ground that none of the arguments advanced by the applicants provided sufficient rea-
sons to set aside the first-instance court’s decision.

15. On 24 October 2002 the Denizli Administrative Court examined the merits of the
cases and dismissed them. In its decisions, the court noted, inter alia, that the University
Rector’s Office had received information from the Afyon Governor’s Office about the
PKK’s new strategy of action within the framework of civil disobedience, which included,
inter alia, petitioning for education in Kurdish.” The administration considered therefore
that the identical petitions submitted around the same time by the applicants, who were



persistent and threatening in their requests, were part of a planned and organised action
contrary to Article 9 (d) of the Disciplinary Regulations of Higher Education Institutions.

16. In December 2003 the Supreme Administrative Court quashed those decisions and
remitted the case to the first-instance court.

17. On 12 May 2004 the Denizli Administrative Court adhered to the Supreme Admin-
istrative Court's ruling and annulled the disciplinary sanctions against the applicants. (...)

B. MERITS

1. The parties’ submissions

36. The Government, referring particularly to the positive outcome of the administrative
proceedings brought by the applicants, submitted that the suspension of the applicants
from the university had neither impaired the essence of the right guaranteed by Article 2
of Protocol N° 1 nor amounted to a denial of their right to education.

37. The applicants maintained their allegations. In particular, they submitted that the im-
position of a disciplinary sanction for petitioning for the introduction of an optional Kurdish
language course — a legitimate and democratic request — had been unjustified and dispro-
portionate and had denied them their right to education for one year. They pointed out
that they had already served their disciplinary sanction by the time it had been annulled.

2. The Court’s assessment

38. The Court reiterates the basic principles laid down in its judgments concerning Ar-
ticle 2 of Protocol N°1 (...).

39. It further reiterates that access to any institution of higher education existing at a
given time is an inherent part of the right set out in the first sentence of Article 2 of Proto-
col N° 1 and that therefore Article 2 of Protocol N° 1 is applicable in the instant case (see
Mdrsel Eren v. Turkey, cited above, § 41). Indeed, this has not been contested by the parties.

1 The Kurdistan Workers' Party, an illegal armed organisation.
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40. The applicants’ suspension from the university for either one or two terms, in the
Court’s view, constituted a restriction on their right to education, notwithstanding the
fact that they had been admitted to the university to read the subject of their choice in
accordance with the results they had achieved in the university entrance examination

(...

41. In order to ensure that the restrictions which are imposed do not curtail the right in
guestion to such an extent as to impair its very essence and deprive it of its effectiveness,
the Court must satisfy itself that they were foreseeable for those concerned and pursued
a legitimate aim. (...) [A] limitation will only be compatible with Article 2 of Protocol N°1
if there is a reasonable relationship of proportionality between the means employed and
the aim sought to be achieved (...).

42. Inthe instant case the Court accepts that there was a legal basis for the restriction,
namely Regulation 9 (d) of the Disciplinary Regulations of Higher Education Institutions,
and that it was accessible. However, the Court has serious doubts whether the applica-
tion of this Regulation in the present case served any legitimate aim in Convention terms.
Nevertheless, the Court does not deem it necessary to determine the question because,
in any event, the key issue to be examined is that of proportionality, i.e. whether a fair
balance was struck between the means employed and the aim sought to be achieved.

43. As regards the principle of proportionality, the Court observes that the applicants
were subject to a disciplinary sanction for merely submitting petitions which conveyed
their views on the need for and the necessity of Kurdish language education and re-
quested that Kurdish language classes be introduced as an optional module, without
committing any reprehensible act. (...) [Tlhe Court finds that, in view of the information
contained in the case file, the applicants did not resort to violence or breach or attempt
to breach the peace or order in the university.

44. The Court finds therefore that the applicants were sanctioned because of the views
expressed in their petitions. For the Court, neither the views expressed therein nor the
form in which they were conveyed could be construed as an activity which would lead to
polarisation on the basis of language, race, religion or denomination within the meaning
of Regulation 9 (d). (...)

45. The Court reiterates that the right to education does not in principle exclude re-
course to disciplinary measures, including suspension or expulsion from an educational
institution in order to ensure compliance with its internal rules (...). However, such regu-



lations must not injure the substance of the right nor conflict with other rights enshrined
in the Convention or its Protocols (...). In the instant case the applicants were suspended
from the university for either one or two terms as a result of the exercise of their freedom

of expression.

46. (...)[Tlhe Court considers that the imposition of such a disciplinary sanction cannot
be considered as reasonable or proportionate. Although, it notes that these sanctions
were subsequently annulled by the administrative courts on grounds of unlawfulness,
regrettably by that time the applicants had already missed one or two terms of their stud-
ies and, thus, the outcome of the domestic proceedings failed to redress the applicants’

grievances under this head.

47. It follows that there has been a violation of Article 2 of Protocol N° 1 to the Conven-

tion.

FOR THESE REASONS, THE COURT UNANIMOUSLY

3.  Holds that there has been a violation of Article 2 of Protocol N° 1;
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PROCEDURE

3. The applicants complained, in particular, about the absence of a mark for “religion/
ethics” on the school reports of Mateusz Grzelak

THE FACTS

6. The first two applicants, Urszula and Czestaw Grzelak, were born in 1969 and 1965
respectively. They are married and live in Sobétka. They are the parents of Mateusz Grz-
elak (“the third applicant”), who was born in 1991. The first two applicants are declared

agnostics.

7. The third applicant began his schooling in primary school N° 3 in Ostréw Wielkopol-
skiin 1998 (at the age of seven). In conformity with the wishes of his parents he did not
attend religious instruction. It appears that he was the only pupil in his class who opted
out of that subject. Religious instruction was scheduled in the middle of the school day,
between various compulsory courses. The school, despite the wish expressed by the first
two applicants, did not offer their son an alternative class in ethics. It appears that when
other pupils in his class were following religious instruction the applicants’ son was either
left without any supervision in the corridor or spent his time in the school library or in the

school club.

9. According to the first two applicants, their son was subjected to discrimination and
physical and psychological harassment by other pupils on account of the fact that he did
not follow religious instruction. For that reason, in the course of the third year of primary
school the applicants moved their son to primary school N° 9 and subsequently to pri-
mary school N° 11 in the same town



12. The Government further maintained that Mr and Mrs Grzelak had requested pri-
mary school N° 11 to provide their son with a course in ethics. According to the Gov-
ernment, the headmistress of that school had contacted the Pozna Education Authority
(kuratorium oswiaty) to establish whether it was possible to provide such a course for an
inter-school group. Since that was not possible owing to the lack of sufficient numbers
of interested pupils and parents, the school proposed to the third applicant that he par-
ticipate in alternative classes in the school club or school library. (...)

19. In September 2004 the third applicant began his secondary education.

20. On 16 July 2009 Mr and Mrs Grzelak complained to the Pozna Education Authority
(...) that their son had not been offered a course in ethics at Ostrow Wielkopolski sec-
ondary school N° 2. (...) On 27 August 2009 the Council of the Ostréw District dismissed
the petition as unfounded. It found that Mateusz Grzelak was the only student in all the
schools run by the Ostréw District whose parents wished him to follow a class in ethics.

(.)

THE Law

Il. ALLEGED VIOLATION OF ARTICLE 2 OF PROTOCOL N° 1 TO THE
CONVENTION

102. The first two applicants complained that the school authorities had not organised a
class in ethics for their son in conformity with their convictions. They relied on Article 2

of Protocol N° 1 to the Convention.

104. The Court reiterates that the general principles concerning the interpretation of
Article 2 of Protocol N° 1 were recapitulated in the case of Folgerg and Others (...). In
that case the Court reviewed under Article 2 of Protocol N° 1 the arrangements for a
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compulsory subject in Christianity, Religion and Philosophy taught during the ten years
of compulsory schooling in Norway. The model existing in Poland is different in a number
of respects. Religious education and ethics are organised on a parallel basis, for each
religion according to its own system of principles and beliefs and, at the same time, it is
provided that teaching of ethics is offered to interested pupils. Both subjects are optional
and the choice depends on the wish of parents or pupils, subject to the proviso that a
certain minimum number of pupils were interested in following any of the two subjects.
The Court notes that it remains, in principle, within the national margin of appreciation
left to the States under Article 2 of Protocol N° 1 to decide whether to provide religious
instruction in public schools and, if so, what particular system of instruction should be
adopted. The only limit which must not be exceeded in this area is the prohibition of
indoctrination (...). The Court observes that the system of teaching religion and ethics as
provided for by Polish law (...) falls within the margin of appreciation as to the planning
and setting of the curriculum accorded to States under Article 2 of Protocol N° 1.

105. Accordingly, the Court finds that the alleged failure to provide ethics classes does
not disclose any appearance of a violation of the rights of the first and second applicants

under Article 2 of Protocol N° 1. It follows that this complaint is manifestly ill-founded
and must be rejected in accordance with Article 35 §§ 3 and 4 of the Convention.

FOR THESE REASONS, THE COURT

4. Dismisses unanimously the remainder of the claims for just satisfaction.
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THE FACTS

5. The applicant was born in 1977 and lives in Stara Zagora. In 2003 he was convicted
of a fraud offence and served a sentence of imprisonment in Stara Zagora prison from
11 February 2003 to 9 August 2004. On 1 October 2004 he was arrested on suspicion
of unlawful possession of firearms. Between 29 November 2004 and 20 April 2007 he
was detained on remand in Stara Zagora Prison, where he claimed to have been detained

with “recidivist” prisoners.

6. As he had never finished his secondary education, the applicant requested to be
enrolled in the school operating inside Stara Zagora Prison. In August 2005 he submitted
a written request to the Governor of the Stara Zagora Prison, asking to be enrolled in the
school for the 2005/06 school year. He received no reply before the school year began
on 15 September 2005, so he wrote again to the Governor on 29 September 2005 and
also to the Ministry of Education and the Prosecutor’s Office (in Bulgaria, the Prosecutor is
the authority competent to oversee the lawful execution of pre-trial and post-conviction
detention). The applicant received a letter from the Prosecutor, dated 6 October 2005,
which said that the prison administration had taken due account of the possibility for the
applicant to study, in view of his previous sentence. The Prosecutor further stated that the
applicant’s assertion regarding refused access to education had not been confirmed. The
applicant also received a reply, dated 24 October 2005, from the Ministry of Education.
The letter stated that individuals deprived of their liberty (nuweHu om cgoboda) were en-
titled to continue their education in prison and made no reference specifically to remand

prisoners.

7. In the meantime, on 19 October 2005 the applicant sent another request to the
Prison Governor, the Ministry of Education and the Appellate Prosecutor. On 26 October
2005 the applicant filed a new request with the Prison Governor, again asking to be
enrolled in the prison school for the 2005/06 school year. Referring to the letter of 24
October 2005, the applicant argued that the Ministry of Education had recognised his
right to access to education in prison. On 7 December 2005 he received a reply signed by
the Head of the Execution of Punishments Directorate of the Ministry of Justice, rejecting
his request. The letter stated, inter alia, that:



"It was established that [the applicant] has not yet been convicted. Once convicted,
he is to be transferred to a prison for recidivists.

The inclusion of recidivists in the educational and work programmes in a prison for non-
recidivists would lead to a breach of the requirement that different categories of inmates
are to be kept apart and are to participate separately in correctional programmes..."”

12. On 26 September 2006 the Supreme Administrative Court gave a final judgment in
respect of the applicant’s complaint about exclusion from the school.

The Supreme Court concluded that:
“the right to education (whether mandatory or voluntary) is envisaged and regulat-
ed in the legislation of the Republic of Bulgaria solely in regard of persons deprived
of liberty as a result of a final conviction (uweHu om ceo6oda) and not in regard of
those deprived of liberty pursuant to a measure of remand (3adbpxaHe nod cmpaxa)” .

[.]

THE Law

[...]
Article 2 of Protocol No. 1 to the Convention

26. The applicant complained that he was denied access to the school in Stara Zagora
Prison, in breach of Article 13 of the Convention and Article 2 of Protocol No. 1 to the
Convention. The Court considers that this complaint falls to be examined under Article 2
of Protocol No. 1, which reads as follows:
“No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect
the right of parents to ensure such education and teaching in conformity with their
own religious and philosophical convictions."”
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30. The Court commences by underlining that prisoners in general continue to enjoy
all the fundamental rights and freedoms guaranteed under the Convention save for the
right to liberty, where lawfully imposed detention expressly falls within the scope of Arti-
cle 5 of the Convention. For example, prisoners may not be ill-treated, subjected to inhu-
man or degrading punishment or conditions contrary to Article 3 of the Convention; they
continue to enjoy the right to respect for family life, the right to freedom of expression,
the right to practise their religion, the right of effective access to a lawyer or to court for
the purposes of Article 6, the right to respect for correspondence and the right to marry.
Any restrictions on these other rights require to be justified, although such justification
may well be found in the considerations of security, in particular the prevention of crime
and disorder, which inevitably flow from the circumstances of imprisonment. [...] In Hirst
v. the United Kingdom judgment, the Court continued that “[t]here is ... no question that
a prisoner forfeits his Convention rights merely because of his status as a person detained
following conviction”. This principle applies a fortiori in respect of a person, such as the
applicant during the period in question, who has not been convicted and who must,
therefore, be presumed innocent.

31. Asregards the right to education, while Article 2 of Protocol No. 1 cannot be inter-
preted as imposing a duty on the Contracting State to set up or subsidise particular edu-
cational establishments, any State doing so will be under an obligation to afford effective
access to them. Put differently, access to educational institutions existing at a given time
is an inherent part of the right set out in the first sentence of Article 2 of Protocol No. 1.
[...] This provision applies to primary, secondary and higher levels of education.

32. The Court however recognises that, in spite of its importance, the right to educa-
tion is not absolute, but may be subject to limitations. Provided that there is no injury to
the substance of the right, these limitations are permitted by implication since the right
of access “by its very nature calls for regulation by the State”. In order to ensure that
the restrictions that are imposed do not curtail the right in question to such an extent as
to impair its very essence and deprive it of its effectiveness, the Court must satisfy itself
that they are foreseeable for those concerned and pursue a legitimate aim. However,
unlike the position with respect to Articles 8 to 11 of the Convention, it is not bound by
an exhaustive list of “legitimate aims” under Article 2 of Protocol No. 1. Furthermore, a
limitation will be compatible with Article 2 of Protocol No. 1 only if there is a reasonable
relationship of proportionality between the means employed and the aim sought to be
achieved. Although the final decision as to the observance of the Convention’s require-
ments rests with the Court, the Contracting States enjoy a certain margin of appreciation
in this sphere.



33. It is true that education is an activity that is complex to organise and expensive to
run, whereas the resources that the authorities can devote to it are necessarily finite. It
is also true that in deciding how to regulate access to education, a State must strike a
balance between, on the one hand, the educational needs of those under its jurisdiction
and, on the other, its limited capacity to accommodate them. However, the Court cannot
overlook the fact that, unlike some other public services, education is a right that enjoys
direct protection under the Convention. It is also a very particular type of public service,
which not only directly benefits those using it but also serves broader societal functions.
Indeed, the Court has already had occasion to point out that “[iln a democratic society,
the right to education [...] is indispensable to the furtherance of human rights [and] plays
[...] a fundamental role [...].”

[.]

34. [Tlhe Court [...] recalls that Article 2 of Protocol No. 1 does not place an obligation
on Contracting States to organise educational facilities for prisoners where such facilities
are not already in place [...]. However, the present applicant’s complaint concerns the
refusal to him of access to a pre-existing educational institution, namely the Stara Zagora
Prison School. As noted above, the right of access to pre-existing educational institutions
falls within the scope of Article 2 of Protocol No. 1. Any limitation on this right had,
therefore, to be foreseeable, to pursue a legitimate aim and to be proportionate to that
aim (see paragraph 32 above). Although Article 2 of Protocol No. 1 does not impose a
positive obligation to provide education in prison in all circumstances, where such a pos-
sibility is available it should not be subject to arbitrary and unreasonable restrictions.

35. The Court finds it open to doubt whether the restriction on the applicant was suffi-
ciently foreseeable for the purposes of Article 2 of Protocol No. 1. The relevant legislative
framework provided that convicted prisoners aged 16 or older had a right, on request,
to be included in educational programmes and that, in the absence of clear rules to the
contrary, the provisions regarding convicted prisoners were to apply equally to remand
prisoners. The only express provision relating to the rights of remand prisoners to educa-
tion was to the effect that the prison authorities should “encourage” the participation of
remand prisoners in prison educational programmes. [...]

36. The lack of clarity in the statutory framework was reflected in the fact that, dur-
ing the domestic proceedings and the proceedings before this Court, varied reasons
were given by the national authorities for refusing the applicant’s request to enrol in the
school.
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37. In addition, during the proceedings before this Court, the Government relied on
three different grounds to justify the applicant’s exclusion from the school. First, they
contended that, as a remand prisoner, it was not appropriate that he should attend
school with convicted prisoners. Secondly, they argued that, as a remand prisoner serving
an indeterminate period of pre-trial detention, it was inappropriate for him to attend the
school which was intended for convicted prisoners serving terms of imprisonment of 12
months or more. Thirdly, they reasoned that since the applicant risked being sentenced
as a "recidivist”, it would not have been in the interests of the convicted, “non-recidivist”
prisoners attending the school for the applicant to have been allowed to attend.

38. For the Court, it is noteworthy that the Government have not supported their ar-
guments with any evidence relating to the conditions applicable in Stara Zagora Prison.
The need to protect the applicant by keeping him apart from convicted prisoners,
because of his status as a remand prisoner, was not a ground relied on by the prison
authorities in rejecting the applicant’s requests. Moreover, it was clear from the appli-
cant’s many requests to be allowed to attend the school that he had no objection to
participating in this activity together with convicted prisoners. In the material before
the Court, there is no evidence to show that remand prisoners would have come to
any harm within the controlled and supervised environment of the classroom or that
remand prisoners were detained separately from convicted or “recidivist” prisoners
within Stara Zagora prison and, if so, whether this segregation applied to all aspects of

the regime within the prison.

39. The second ground relied on by the Government was the indeterminate nature of
detention on remand and the requirement in national law for prisoners to be serving
sentences of one year or more before being able to enrol in prison schools. However, the
Government have not explained why this was a necessary condition for admission to a
prison school. With regard, specifically, to remand prisoners such as the applicant, the
Court does not consider that the fact that the ultimate length of their pre-trial detention
is uncertain at the start should be used as a justification for depriving them of access to
educational facilities, save perhaps in cases where it is clear for some reason that the de-
tention will be of short duration. Moreover, the Government have not provided the Court
with any statistical information as regards the availability of resources at the school such
as to justify, for example, a policy of concentrating limited resources on those prisoners
serving the longest sentences.



40. Finally, with regard to the last ground relied on by the Government, namely the
need to keep the applicant apart from other prisoners because of the risk that he would
be sentenced as a “recidivist”, the Court does not consider this was a legitimate reason,
since during the time in question he was an unconvicted prisoner and entitled to the

presumption of innocence.

41. The Court does not, therefore, consider any of the grounds relied on by the Gov-
ernment to be persuasive, particularly as they are unsupported by any evidence relating
to the precise modalities of providing access to education at the Stara Zagora prison
school. On the other side of the balance must be set the applicant’s undoubted interest
in completing his secondary education. The value of providing education in prison, both
in respect of the individual prisoner and the prison environment and society as a whole
has been recognised by the Committee of Ministers of the Council of Europe in its recom-
mendations on education in prison and on the European Prison Rules. |[...]

42. In the instant case the Government provided neither practical reasons, for example
based on lack of resources at the school, nor a clear explanation as to the legal grounds
for the restriction placed on the applicant. In these circumstances, on the evidence be-
fore it, the Court does not find that the refusal to enrol the applicant in the Stara Zagora
Prison School was sufficiently foreseeable, nor that it pursued a legitimate aim and was
proportionate to that aim. It follows that there has been a violation of Article 2 of Proto-
col No. 1 in this case.

FOR THESE REASONS, THE COURT, UNANIMOUSLY,

[.]

2. Holds that there has been a violation of Article 2 of Protocol No. 1 to the Convention.
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SUMMARY OF ALLEGED FACTS

1. On 20 April 2009, the Secretariat of the African Committee of Experts on the Rights
and Welfare of the Child (African Committee) received a Communication brought by the
Institute for Human Rights and Development in Africa based in the Gambia (and organiza-
tion with an observer status before the African Committee) and the Open Society Initiative
based in New York (the Complainants) on behalf of children of Nubian descent in Kenya.

2. The Complainants allege that the Nubians in Kenya descended from the Nuba
mountains found in what is current day central Sudan and were forcibly conscripted into
the colonial British army in the early 1900s when Sudan was under British rule. Upon
demobilisation, allegedly, although they requested to be returned to Sudan, the colonial
government at the time refused and forced them to remain in Kenya.

3. The Complainants allege that the British colonial authorities allocated land for the
Nubians (...) but did not grant them British citizenship'. At Kenyan independence (1963),
(...) [Nubians] were consistently treated by the government of Kenya as “aliens” since
they, according to the Government, did not have any ancestral homeland within Kenya,
and as a result could not be granted Kenyan nationality. (...)

4. A major difficulty in making the right to nationality effective for Nubian children
is the fact that (...) parents have difficulty in registering the birth of their children. For
instance, the fact that many of these parents lack valid identity documents further com-
plicates their efforts to register their children’s births. (...)

5. In connection to this, the Communication further alleges that while children in Ke-
nya have no proof of their nationality, they have legitimate expectation that they will be
recognised as nationals when they reach the age of 18.(...)

THE COMPLAINT

7. The Complainants allege violation of mainly Article 6, in particular sub-articles (2),
(3) and (4) (the right to have a birth registration, and to acquire a nationality at birth),
Article 3 (prohibition on unlawful/unfair discrimination) and as a result of these two al-
leged violations, a list of “consequential violations” including Article 11(3) (equal access
to education) and Article 14 (equal access to health care).



DECISION ON THE MERITS

Alleged Violation of Article 11(3)

63. The Committee notes that the violation includes an infringement of the rights enshrined
especially in Article 11(3) of the African Children’s Charter, which provides for the right to
education. Ratifying States Parties undertake to take all appropriate measures, with a view
to achieving full realisation of this right. Article 11(3) (a) requires in particular the provision
of free and compulsory basic education, which necessitate the provision of schools, qualified
teachers, equipment and the well recognised corollaries of the fulfilment of this right.

64. The African Commission on Human and Peoples’ Rights has emphasised that the
failure to provide access to institutions of learning would amount to a violation of the
right to education under the African Charter on Human and Peoples’ Rights?’.

65. The affected children had less access to educational facilities for the fulfilment of
their right to free and compulsory primary education than comparable communities who
were not comprised of children of Nubian descent. There is de facto inequality in their
access to available educational services and resources, and this can be attributed in prac-
tice to their lack of confirmed status as nationals of the Republic of Kenya. (...) [They]
have been provided with fewer schools and a disproportionately lower share of available
resources in the sphere of education, as the de facto discriminatory system of resource
distribution in education has resulted in their educational needs being systematically
overlooked over an extended period of time. (...) Their right to education has not been
effectively recognised and adequately provided for, even in the context of the resources
available for this fulfilment of this right.

1 Although technically speaking “nationality” and “citizenship” do not mean the same thing, the African
Committee uses the two notions interchangeably in this decision as they are used in such a manner in the
Communication itself.

27 Free Legal Assistance Group and Others v Zaire, Communications No 25/89, 47/90, 56/91, 100/93, para 11.

pAuay ‘o sanvigu] a13sn| A3a190§ uadQ puv vorifyy ui Juamdojoeaq puv sjySry UPWNE] 4of anjisuy

125

CEJIL



Right to Education

126

CEJIL

68. The Committee does not wish to fault governments that are labouring under dif-
ficult circumstance to improve the lives of their people. The Government of Kenya has
ratified the African Children’s Charter earlier than many countries on the continent (...)
and more importantly, has made a number of significant progresses in implementing the
provisions of the Charter. However, it is worthy of note that the violation complained of
has persisted unchecked for more than half a century, thereby prejudicing not just the
children in respect of whom the complaint has been brought under this African Chil-
dren’s Charter, but indeed generations preceding them. The implications of the multi-
generational impact of the denial of right of nationality are manifest and of far wider ef-
fect than may at first blush appear in the case. Systemic under-development of an entire
community has been alleged to be the result. (...)

DEcisiON oF THE AFRICAN COMMITTEE

69. For the reasons given above, the African Committee finds multiple violations of (...)
Article 11(3) of the African Children’s Charter by the Government of Kenya, and:

1. Recommends that the Government of Kenya should take all necessary legislative,
administrative, and other measures in order to ensure that children of Nubian decent in
Kenya, that are otherwise stateless, can acquire a Kenyan nationality (...).

4. Recommends that the Government of Kenya to adopt a short term, medium term
and long term plan, including legislative, administrative, and other measures to ensure
the fulfilment of the right to the highest attainable standard of health and of the right to
education, preferably in consultation with the affected beneficiary communities.
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1. The author of the communication (initial letter dated 5 July 1985 and further letters
dated 24 February 1986 and 19 January 1988) is Carl Henrik Blom, a Swedish citizen,
born in 1964. He is represented by legal counsel. He claims to be a victim of violations
by the Swedish authorities of article 2, paragraph 3, and article 26 of the International
Covenant on Civil and Political Rights in conjunction with article 3, paragraph (c) and
article 5, paragraph (b), of the UNESCO Convention against Discrimination in Education
of 1960. Article 13 of the International Covenant on Economic, Social and Cultural Rights

is also invoked.

2.1. During the school year 1981/82, the author attended grade 10 at the Rudolf Steiner
School in Goteborg, which is a private school. According to Decree No. 418 on Study Aid,
issued by the Swedish Government in 1973, a pupil of an independent private school can
only be entitled to public assistance if he attends a programme of courses which is placed
under State supervision by virtue of a governmental decision (...). The governmental
decision is taken after consultation with the National Board of Education and the local

school authorities.

2.2. The author states that the Rudolf Steiner School submitted an application on 15
October 1981 to be placed under State supervision with respect to grade 10 and above
(...). After the local school authorities and the National Board gave a favourable opinion,
the decision to place grade 10 and above under State supervision was taken on 17 June
1982, effective as of 1 July 1982, that is for the school year 1982/83 onwards, and not
from autumn 1981, as the school had requested.

2.3. On 6 June 1984, the author applied for public financial aid in the amount of SKr 2,250,
in respect of the school year 1981 /82. By a decision of 5 November 1984, his application
was rejected by the National Board for Educational Assistance on the grounds that the
school had not been under State supervision during the school year in question. (...). By
a decision of 14 February 1985 the Chancellor of Justice declared that the decision of the
National Board for Educational Assistance was in accordance with domestic law in force (...).

2.5. The author’s allegation, that the decision not to grant him public assistance was in
violation of article 26 of the Covenant, is based on the argument that he was subjected

to discrimination as a pupil of a private school. (...)



2.6. The author requests the Committee to condemn the alleged violations of article 2,
paragraph 3, and article 26 of the Covenant, to invite the State party to take the neces-
sary steps to give effect to its obligations under article 2, paragraph 3, and to urge the
State party to discontinue the alleged discriminatory practices based on the 1973 Study
Aid Act. Furthermore, he asks the Committee to urge the Swedish Government to pay
him and his class-mates the amount of public assistance due for the school year 1981 /82
with accrued interest according to Swedish law as well as his expenses for legal advice.

4.1. In its submission dated 8 January 1986, the State party indicates that the 1962 Act
on Schools recognizes the existence of private schools independent of the public sector
school system. The private schools are, in principle, financially self-sufficient, and there is
no legal obligation for the State or local government to provide any financial contribu-
tion. However, there are no legal impediments excluding various forms of public support,
and in practice most of the private schools are in one way or another supported by local
government and, in addition, approximately half of them, including the Rudolf Steiner
School, receive State contributions.

4.2. The State party indicates further that, in accordance with regulations set forth in
the 1973 Act on Study Aid (studiestodslag 1973:349) and the 1973 Decree on Study
Aid (studiestodskungorelse 1973:418), pupils attending schools, whether public or pri-
vate, may be eligible for various forms of public financial support. As far as is relevant
for the consideration of the present case, chapter 1, section 1, of the Decree provides
that financial support may be granted to pupils attending public schools or schools sub-
ject to State supervision. Consequently, for pupils attending a private school to be eli-
gible for public financial support, the school has to be placed under State supervision.
Decision on such supervision is taken by the Government upon application submitted
by the school. In the present case, the Rudolf Steiner School applied in October 1981
to have the part of its educational programme corresponding to the gymnasium, that
is grades 10 to 12, placed under State supervision. (...) After having considered the ap-
plication, as well as observations on the application submitted by the Municipal School
Administration, the Education Committee of the County of Goteborg and Bohus, and
the National Board of Education, the Government on 17 June 1982 granted the ap-
plication as of 1 July 1982.

4.3. On 5 November 1984, the National Board for Educational Assistance informed the
author that financial support for his studies could not be granted on the ground that the
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school was not at that time subject to State supervision with respect to the educational

programme of grade 10.

8. On 9 April 1987, the Committee therefore decided that the communication was
admissible in so far as it related to alleged violations of the International Covenant on
Civil and Political Rights and requested the State party, should it not intend to make a
further submission in the case under article 4, paragraph 2, of the Optional Protocol, so
to inform the Committee, so as to permit an early decision on the merits.

10.1. The Human Rights Committee has considered the merits of the communication in
the light of all the information made available to it by the parties, as provided in article 5,
paragraph 1, of the Optional Protocol. The facts of the case are not in dispute.

10.2. The main issue before the Committee is whether the author of the communication
is a victim of a violation of article 26 of the Covenant because of the alleged incompat-
ibility of the Swedish regulations on education allowances with that provision. In deciding
whether or not the State party violated article 26 by refusing to grant the author, as a
pupil of a private school, an education allowance for the school year 1981/82, whereas
pupils of public schools were entitled to education allowances for that period, the Com-
mittee bases its findings on the following observation.

10.3. The State party’s educational system provides for both private and public educa-
tion. The State party cannot be deemed to act in a discriminatory fashion if it does not
provide the same level of subsidy for the two types of establishment, when the private
system is not subject to State supervision. (...) In this connection, the Committee notes
that the evaluation of a school’s curricula necessarily entails a certain period of time, as
a result of a host of factors and imponderables, including the necessity of seeking advice
from various governmental agencies. In the instant case the school’s application was
made in October 1981 and the decision was rendered eight months later, in June 1982.
This lapse of time cannot be deemed to be discriminatory, as such. Nor has the author
claimed that this lapse of time was attributable to discrimination.

11. The Human Rights Committee, acting under article 5, paragraph 4, of the Optional
Protocol to the International Covenant on Civil and Political Rights, is of the view that the



facts as submitted do not sustain the author’s claim that he is a victim of a violation of
article 26 of the International Covenant on Civil and Political Rights.
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1 The central importance of the International Covenant on Economic, Social and Cul-
tural Rights in relation to the human rights of persons with disabilities has frequently
been underlined by the international community.” Thus a 1992 review by the Secretary-
General of the implementation of the World Programme of Action concerning Disabled
Persons and the United Nations Decade of Disabled Persons concluded that “disability
is closely linked to economic and social factors” and that “conditions of living in large
parts of the world are so desperate that the provision of basic needs for all - food, water,
shelter, health protection and education - must form the cornerstone of national pro-
grammes” .2 Even in countries which have a relatively high standard of living, persons
with disabilities are very often denied the opportunity to enjoy the full range of eco-
nomic, social and cultural rights recognized in the Covenant.

2. The Committee on Economic, Social and Cultural Rights, and the working group
which preceded it, have been explicitly called upon by both the General Assembly® and
the Commission on Human Rights* to monitor the compliance of States parties to the
Covenant with their obligation to ensure the full enjoyment of the relevant rights by per-
sons with disabilities. The Committee’s experience to date, however, indicates that States
parties have devoted very little attention to this issue in their reports. This appears to be
consistent with the Secretary-General’s conclusion that “most Governments still lack de-
cisive concerted measures that would effectively improve the situation” of persons with
disabilities.” It is therefore appropriate to review, and emphasize, some of the ways in
which issues concerning persons with disabilities arise in connection with the obligations
contained in the Covenant.

3. Thereis still no internationally accepted definition of the term “disability”. For pres-
ent purposes, however, it is sufficient to rely on the approach adopted in the Standard
Rules of 1993°% which state: “The term ‘disability’ summarizes a great number of dif-
ferent functional limitations occurring in any population ... People may be disabled by

1 For a comprehensive review of the question, see the final report prepared by Mr. Leandro Despouy, Special
Rapporteur, on human rights and disability (E/CN.4/Sub.2/1991/31).

2 See A/47/415, paragraph 5.

3 See paragraph 165 of the World Programme of Action concerning Disabled Persons, adopted by the Gen-
eral Assembly by its resolution 37/52 of 3 December 1982 (para. 1).

4 See Commission on Human Rights resolutions 1992/48, paragraph 4 and 1993/29, paragraph 7.

5 See A/47/415, paragraph 6.

6 Standard Rules on the Equalization of Opportunities for Persons with Disabilities, annexed to General As-

sembly resolution 48/96 of 20 December 1993 (Introduction, para. 17).



physical, intellectual or sensory impairment, medical conditions or mental illness. Such
impairments, conditions or illnesses may be permanent or transitory in nature.”

4. In accordance with the approach adopted in the Standard Rules, this General Com-
ment uses the term “persons with disabilities” rather than the older term “disabled per-
sons”. It has been suggested that the latter term might be misinterpreted to imply that
the ability of the individual to function as a person has been disabled.

5. The Covenant does not refer explicitly to persons with disabilities. Nevertheless,
the Universal Declaration of Human Rights recognizes that all human beings are born
free and equal in dignity and rights and, since the Covenant’s provisions apply fully to
all members of society, persons with disabilities are clearly entitled to the full range of
rights recognized in the Covenant. In addition, in so far as special treatment is neces-
sary, States parties are required to take appropriate measures, to the maximum extent
of their available resources, to enable such persons to seek to overcome any disadvan-
tages, in terms of the enjoyment of the rights specified in the Covenant, flowing from
their disability. Moreover, the requirement contained in article 2 (2) of the Covenant
that the rights “enunciated ... will be exercised without discrimination of any kind”
based on certain specified grounds “or other status” clearly applies to discrimination
on the grounds of disability.

6. The absence of an explicit, disability-related provision in the Covenant can be attrib-
uted to the lack of awareness of the importance of addressing this issue explicitly, rather
than only by implication, at the time of the drafting of the Covenant over a quarter of
a century ago. More recent international human rights instruments have, however, ad-
dressed the issue specifically. They include the Convention on the Rights of the Child (art.
23); the African Charter on Human and Peoples’ Rights (art. 18.4); and the Additional
Protocol to the American Convention on Human Rights in the Area of Economic, Social
and Cultural Rights (art. 18). Thus it is now very widely accepted that the human rights
of persons with disabilities must be protected and promoted through general, as well as
specially designed, laws, policies and programmes.

7. In accordance with this approach, the international community has affirmed its
commitment to ensuring the full range of human rights for persons with disabilities
in the following instruments: (a) the World Programme of Action concerning Disabled
Persons, which provides a policy framework aimed at promoting “effective measures
for prevention of disability, rehabilitation and the realization of the goals of ‘full par-
ticipation” of [persons with disabilities] in social life and development, and of ‘equal-
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ity’”:” (b) the Guidelines for the Establishment and Development of National Coordi-
nating Committees on Disability or Similar Bodies, adopted in 1990; & (c) the Principles
for the Protection of Persons with Mental Iliness and for the Improvement of Mental
Health Care, adopted in 1991; ° (d) the Standard Rules on the Equalization of Oppor-
tunities for Persons with Disabilities (hereinafter referred to as the “Standard Rules”),
adopted in 1993, the purpose of which is to ensure that all persons with disabilities
“may exercise the same rights and obligations as others”.'® The Standard Rules are of
major importance and constitute a particularly valuable reference guide in identifying
more precisely the relevant obligations of States parties under the Covenant.

1. GENERAL OBLIGATIONS OF THE STATES PARTIES

8.  The United Nations has estimated that there are more than 500 million persons with
disabilities in the world today. Of that number, 80 per cent live in rural areas in developing
countries. Seventy per cent of the total are estimated to have either limited or no access
to the services they need. The challenge of improving the situation of persons with dis-
abilities is thus of direct relevance to every State party to the Covenant. While the means
chosen to promote the full realization of the economic, social and cultural rights of this
group will inevitably differ significantly from one country to another, there is no country
in which a major policy and programme effort is not required."

9. The obligation of States parties to the Covenant to promote progressive realization
of the relevant rights to the maximum of their available resources clearly requires Govern-
ments to do much more than merely abstain from taking measures which might have a
negative impact on persons with disabilities. The obligation in the case of such a vulner-
able and disadvantaged group is to take positive action to reduce structural disadvan-
tages and to give appropriate preferential treatment to people with disabilities in order
to achieve the objectives of full participation and equality within society for all persons
with disabilities. This almost invariably means that additional resources will need to be

7 World Programme of Action concerning Disabled Persons (see note 3 above), paragraph 1.

8 A/C.3/46/4, annex |. Also contained in the Report on the International Meeting on the Roles and Functions
of National Coordinating Committees on Disability in Developing Countries, Beijing, 5-11 November 1990
(CSDHA/DDP/NDC/4). See also Economic and Social Council resolution 1991/8 and General Assembly reso-
lution 46/96 of 16 December 1991.

9 General Assembly resolution 46/119 of 17 December 1991, annex.

10 Standard Rules (see note 6 above), Introduction, paragraph 15.

11 See A/47/415, passim.



made available for this purpose and that a wide range of specially tailored measures will
be required.

10. According to a report by the Secretary-General, developments over the past decade
in both developed and developing countries have been especially unfavourable from

"

the perspective of persons with disabilities: “... current economic and social deterio-
ration, marked by low-growth rates, high unemployment, reduced public expenditure,
current structural adjustment programmes and privatization, have negatively affected
programmes and services ... If the present negative trends continue, there is the risk
that [persons with disabilities] may increasingly be relegated to the margins of society,
dependent on ad hoc support.”'? As the Committee has previously observed (General
Comment N° 3 (Fifth session, 1990), para. 12), the duty of States parties to protect the
vulnerable members of their societies assumes greater rather than less importance in

times of severe resource constraints.

11. Given the increasing commitment of Governments around the world to market-
based policies, it is appropriate in that context to emphasize certain aspects of States
parties’ obligations. One is the need to ensure that not only the public sphere, but also
the private sphere, are, within appropriate limits, subject to regulation to ensure the
equitable treatment of persons with disabilities. In a context in which arrangements for
the provision of public services are increasingly being privatized and in which the free
market is being relied on to an ever greater extent, it is essential that private employ-
ers, private suppliers of goods and services, and other non-public entities be subject to
both non-discrimination and equality norms in relation to persons with disabilities. In
circumstances where such protection does not extend beyond the public domain, the
ability of persons with disabilities to participate in the mainstream of community activities
and to realize their full potential as active members of society will be severely and often
arbitrarily constrained. This is not to imply that legislative measures will always be the
most effective means of seeking to eliminate discrimination within the private sphere.
Thus, for example, the Standard Rules place particular emphasis on the need for States
to “take action to raise awareness in society about persons with disabilities, their rights,

their needs, their potential and their contribution”."

12. In the absence of government intervention there will always be instances in which
the operation of the free market will produce unsatisfactory results for persons with dis-

12 Ibid., paragraph 5.

13 Standard Rules (see note 6 above), Rule 1.
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abilities, either individually or as a group, and in such circumstances it is incumbent on
Governments to step in and take appropriate measures to temper, complement, com-
pensate for, or override the results produced by market forces. Similarly, while it is ap-
propriate for Governments to rely on private, voluntary groups to assist persons with dis-
abilities in various ways, such arrangements can never absolve Governments from their
duty to ensure full compliance with their obligations under the Covenant. As the World
Programme of Action concerning Disabled Persons states, “the ultimate responsibility for
remedying the conditions that lead to impairment and for dealing with the consequences

of disability rests with Governments”.'*

2. MEANS OF IMPLEMENTATION

13. The methods to be used by States parties in seeking to implement their obliga-
tions under the Covenant towards persons with disabilities are essentially the same
as those available in relation to other obligations (see General Comment N° 1 (Third
session, 1989)). They include the need to ascertain, through regular monitoring, the
nature and scope of the problems existing within the State; the need to adopt appro-
priately tailored policies and programmes to respond to the requirements thus identi-
fied; the need to legislate where necessary and to eliminate any existing discriminatory
legislation; and the need to make appropriate budgetary provisions or, where neces-
sary, seek international cooperation and assistance. In the latter respect, international
cooperation in accordance with articles 22 and 23 of the Covenant is likely to be a
particularly important element in enabling some developing countries to fulfil their
obligations under the Covenant.

14. In addition, it has been consistently acknowledged by the international community
that policy-making and programme implementation in this area should be undertaken
on the basis of close consultation with, and involvement of, representative groups of
the persons concerned. For this reason, the Standard Rules recommend that everything
possible be done to facilitate the establishment of national coordinating committees, or
similar bodies, to serve as a national focal point on disability matters. In doing so, Govern-
ments should take account of the 1990 Guidelines for the Establishment and Develop-
ment of National Coordinating Committees on Disability or Similar Bodies.'

14 World Programme of Action concerning Disabled Persons (see note 3 above), paragraph 3.

15  See note 8 above.



3. THE OBLIGATION TO ELIMINATE DISCRIMINATION ON THE GROUNDS
OF DISABILITY

15. Both de jure and de facto discrimination against persons with disabilities have a
long history and take various forms. They range from invidious discrimination, such as
the denial of educational opportunities, to more “subtle” forms of discrimination such as
segregation and isolation achieved through the imposition of physical and social barriers.
For the purposes of the Covenant, “disability-based discrimination” may be defined as
including any distinction, exclusion, restriction or preference, or denial of reasonable ac-
commodation based on disability which has the effect of nullifying or impairing the rec-
ognition, enjoyment or exercise of economic, social or cultural rights. Through neglect,
ignorance, prejudice and false assumptions, as well as through exclusion, distinction or
separation, persons with disabilities have very often been prevented from exercising their
economic, social or cultural rights on an equal basis with persons without disabilities.
The effects of disability-based discrimination have been particularly severe in the fields of
education, employment, housing, transport, cultural life, and access to public places and

services.

16. Despite some progress in terms of legislation over the past decade,® the legal situ-
ation of persons with disabilities remains precarious. In order to remedy past and present
discrimination, and to deter future discrimination, comprehensive anti-discrimination leg-
islation in relation to disability would seem to be indispensable in virtually all States par-
ties. Such legislation should not only provide persons with disabilities with judicial rem-
edies as far as possible and appropriate, but also provide for social-policy programmes
which enable persons with disabilities to live an integrated, self-determined and indepen-
dent life.

17. Anti-discrimination measures should be based on the principle of equal rights for
persons with disabilities and the non-disabled, which, in the words of the World Pro-
gramme of Action concerning Disabled Persons, “implies that the needs of each and
every individual are of equal importance, that these needs must be made the basis for
the planning of societies, and that all resources must be employed in such a way as to
ensure, for every individual, equal opportunity for participation. Disability policies should
ensure the access of [persons with disabilities] to all community services”."

16 See A/47/415, paragraphs 37-38.

17 World Programme of Action concerning Disabled Persons (see note 3 above), paragraph 25.
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18. Because appropriate measures need to be taken to undo existing discrimination and
to establish equitable opportunities for persons with disabilities, such actions should not
be considered discriminatory in the sense of article 2.2 of the International Covenant on
Economic, Social and Cultural Rights as long as they are based on the principle of equality
and are employed only to the extent necessary to achieve that objective.

4. SpeciFic PROVISIONS OF THE COVENANT
A. Article 3 - Equal rights for men and women

19. Persons with disabilities are sometimes treated as genderless human beings. As a
result, the double discrimination suffered by women with disabilities is often neglect-
ed."® Despite frequent calls by the international community for particular emphasis to be
placed upon their situation, very few efforts have been undertaken during the Decade.
The neglect of women with disabilities is mentioned several times in the report of the
Secretary-General on the implementation of the World Programme of Action. '° The
Committee therefore urges States parties to address the situation of women with disabili-
ties, with high priority being given in future to the implementation of economic, social
and cultural rights-related programmes.

B. Articles 6-8 - Rights relating to work

20. The field of employment is one in which disability-based discrimination has been
prominent and persistent. In most countries the unemployment rate among persons with
disabilities is two to three times higher than the unemployment rate for persons without
disabilities. Where persons with disabilities are employed, they are mostly engaged in
low-paid jobs with little social and legal security and are often segregated from the main-
stream of the labour market. The integration of persons with disabilities into the regular
labour market should be actively supported by States.

21. The “right of everyone to the opportunity to gain his living by work which he freely
chooses or accepts” (art. 6.1) is not realized where the only real opportunity open to
disabled workers is to work in so-called “sheltered” facilities under substandard condi-
tions. Arrangements whereby persons with a certain category of disability are effectively
confined to certain occupations or to the production of certain goods may violate this

18 See E/CN.4/Sub.2/1991/31 (see note 1 above), paragraph 140.
19 See A/47/415, paragraphs 35, 46, 74 and 77.



right. Similarly, in the light of principle 13.3) of the Principles for the Protection of Per-
sons with Mental lliness and for the Improvement of Mental Health Care, 2° therapeutical
treatment” in institutions which amounts to forced labour is also incompatible with the
Covenant. In this regard, the prohibition on forced labour contained in the International
Covenant on Civil and Political Rights is also of potential relevance.

22. According to the Standard Rules, persons with disabilities, whether in rural or ur-
ban areas, must have equal opportunities for productive and gainful employment in the
labour market. 2" For this to happen it is particularly important that artificial barriers to
integration in general, and to employment in particular, be removed. As the International
Labour Organisation has noted, it is very often the physical barriers that society has
erected in areas such as transport, housing and the workplace which are then cited as
the reason why persons with disabilities cannot be employed. 22 For example, as long as
workplaces are designed and built in ways that make them inaccessible to wheelchairs,
employers will be able to “justify” their failure to employ wheelchair users. Governments
should also develop policies which promote and regulate flexible and alternative work
arrangements that reasonably accommodate the needs of disabled workers.

23. Similarly, the failure of Governments to ensure that modes of transportation are
accessible to persons with disabilities greatly reduces the chances of such persons find-
ing suitable, integrated jobs, taking advantage of educational and vocational training, or
commuting to facilities of all types. Indeed, the provision of access to appropriate and,
where necessary, specially tailored forms of transportation is crucial to the realization by
persons with disabilities of virtually all the rights recognized in the Covenant.

24. The "technical and vocational guidance and training programmes” required under
article 6.2 of the Covenant should reflect the needs of all persons with disabilities, take
place in integrated settings, and be planned and implemented with the full involvement
of representatives of persons with disabilities.

25. The right to “the enjoyment of just and favourable conditions of work” (art. 7)
applies to all disabled workers, whether they work in sheltered facilities or in the open
labour market. Disabled workers may not be discriminated against with respect to wages
or other conditions if their work is equal to that of non-disabled workers. States parties

20 See note 9 above.
21 Standard Rules (see note 6 above), Rule 7.

22 See A/CONF.157/PC/61/Add.10, p. 12.
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have a responsibility to ensure that disability is not used as an excuse for creating low
standards of labour protection or for paying below minimum wages.

26. Trade union-related rights (art. 8) apply equally to workers with disabilities and re-
gardless of whether they work in special work facilities or in the open labour market. In
addition, article 8, read in conjunction with other rights such as the right to freedom of
association, serves to emphasize the importance of the right of persons with disabilities
to form their own organizations. If these organizations are to be effective in “the promo-
tion and protection of [the] economic and social interests” (art. 8.1.a) of such persons,
they should be consulted regularly by government bodies and others in relation to all
matters affecting them; it may also be necessary that they be supported financially and

otherwise so as to ensure their viability.

27. The International Labour Organisation has developed valuable and comprehensive
instruments with respect to the work-related rights of persons with disabilities, including
in particular Convention N° 159 (1983) concerning vocational rehabilitation and employ-
ment of persons with disabilities. 2> The Committee encourages States parties to the
Covenant to consider ratifying that Convention.

C. Article 9 - Social security

28. Social security and income-maintenance schemes are of particular importance for
persons with disabilities. As stated in the Standard Rules, “States should ensure the provi-
sion of adequate income support to persons with disabilities who, owing to disability or
disability-related factors, have temporarily lost or received a reduction in their income or
have been denied employment opportunities”. 2 Such support should reflect the special
needs for assistance and other expenses often associated with disability. In addition, as
far as possible, the support provided should also cover individuals (who are overwhelm-
ingly female) who undertake the care of a person with disabilities. Such persons, includ-
ing members of the families of persons with disabilities, are often in urgent need of

financial support because of their assistance role.?

23 See also Recommendation N° 99 (1955) concerning vocational rehabilitation of the disabled, and Recom-
mendation N° 168 (1983) concerning vocational rehabilitation and employment of persons with disabilities.

24 Standard Rules (see note 6 above), Rule 8, paragraph 1.

25 See A/47/415, paragraph 78.



29. Institutionalization of persons with disabilities, unless rendered necessary for other
reasons, cannot be regarded as an adequate substitute for the social security and in-
come-support rights of such persons.

D. Article 10 - Protection of the family and of mothers and children

30. In the case of persons with disabilities, the Covenant’s requirement that “protec-
tion and assistance” be rendered to the family means that everything possible should be
done to enable such persons, when they so wish, to live with their families. Article 10 also
implies, subject to the general principles of international human rights law, the right of
persons with disabilities to marry and have their own family. These rights are frequently
ignored or denied, especially in the case of persons with mental disabilities.?® In this and
other contexts, the term “family” should be interpreted broadly and in accordance with
appropriate local usage. States parties should ensure that laws and social policies and
practices do not impede the realization of these rights. Persons with disabilities should
have access to necessary counselling services in order to fulfil their rights and duties
within the family.?’

31. Women with disabilities also have the right to protection and support in relation to
motherhood and pregnancy. As the Standard Rules state, “persons with disabilities must
not be denied the opportunity to experience their sexuality, have sexual relationships and
experience parenthood” .28 The needs and desires in question should be recognized and
addressed in both the recreational and the procreational contexts. These rights are com-
monly denied to both men and women with disabilities worldwide. 2° Both the steriliza-
tion of, and the performance of an abortion on, a woman with disabilities without her
prior informed consent are serious violations of article 10.2.

32. Children with disabilities are especially vulnerable to exploitation, abuse and neglect
and are, in accordance with article 10.3 of the Covenant (reinforced by the correspond-
ing provisions of the Convention on the Rights of the Child), entitled to special protec-
tion.

26 See E/CN.4/Sub.2/1991/31 (see note 1 above), paragraphs 190 and 193.

27  See the World Programme of Action concerning Disabled Persons (see note 3 above), paragraph 74.
28 Standard Rules (see note 6 above), Rule 9, paragraph 2.

29  See E/CN.6/1991/2, paragraphs 14 and 59-68.
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E. Article 11 - The right to an adequate standard of living

33. In addition to the need to ensure that persons with disabilities have access to ad-
equate food, accessible housing and other basic material needs, it is also necessary to
ensure that “support services, including assistive devices” are available “for persons with
disabilities, to assist them to increase their level of independence in their daily living and
to exercise their rights”.3° The right to adequate clothing also assumes a special signifi-
cance in the context of persons with disabilities who have particular clothing needs, so as
to enable them to function fully and effectively in society. Wherever possible, appropriate
personal assistance should also be provided in this connection. Such assistance should be
undertaken in a manner and spirit which fully respect the human rights of the person(s)
concerned. Similarly, as already noted by the Committee in paragraph 8 of General Com-
ment N° 4 (Sixth session, 1991), the right to adequate housing includes the right to ac-
cessible housing for persons with disabilities.

F.  Article 12 - The right to physical and mental health

34. According to the Standard Rules, “States should ensure that persons with disabili-
ties, particularly infants and children, are provided with the same level of medical care
within the same system as other members of society”. 3! The right to physical and mental
health also implies the right to have access to, and to benefit from, those medical and
social services - including orthopaedic devices - which enable persons with disabilities to
become independent, prevent further disabilities and support their social integration.
32 Similarly, such persons should be provided with rehabilitation services which would
enable them “to reach and sustain their optimum level of independence and function-

ing” .33 All such services should be provided in such a way that the persons concerned are
able to maintain full respect for their rights and dignity.

30 Standard Rules (see note 6 above), Rule 4.

31 Ibid., Rule 2, paragraph 3.

32 See the Declaration on the Rights of Disabled Persons (General Assembly resolution 3447 (XXX) of 9 De-
cember 1975), paragraph 6; and the World Programme of Action concerning Disabled Persons (see note 3
above), paragraphs 95-107.

33 Standard Rules (see note 6 above), Rule 3.



G. Articles 13 and 14 - The right to education

35. School programmes in many countries today recognize that persons with disabili-
ties can best be educated within the general education system.3* Thus the Standard
Rules provide that “States should recognize the principle of equal primary, secondary
and tertiary educational opportunities for children, youth and adults with disabilities, in
integrated settings”.3” In order to implement such an approach, States should ensure
that teachers are trained to educate children with disabilities within regular schools and
that the necessary equipment and support are available to bring persons with disabilities
up to the same level of education as their non-disabled peers. In the case of deaf chil-
dren, for example, sign language should be recognized as a separate language to which
the children should have access and whose importance should be acknowledged in their
overall social environment.

H. Article 15 - The right to take part in cultural life and enjoy the benefits of
scientific progress

36. The Standard Rules provide that “States should ensure that persons with disabilities
have the opportunity to utilize their creative, artistic and intellectual potential, not only
for their own benefit, but also for the enrichment of their community, be they in urban
or rural areas. ...States should promote the accessibility to and availability of places for
cultural performances and services... “3 The same applies to places for recreation, sports
and tourism.

37. The right to full participation in cultural and recreational life for persons with dis-
abilities further requires that communication barriers be eliminated to the greatest extent
possible. Useful measures in this regard might include “the use of talking books, papers
written in simple language and with clear format and colours for persons with mental

disability, [and] adapted television and theatre for deaf persons”.3’

38. In order to facilitate the equal participation in cultural life of persons with disabil-
ities, Governments should inform and educate the general public about disability. In

34 See A/47/415, paragraph 73.

35  Standard Rules (see note 6 above), Rule 6.
36  Ibid., Rule 10, paragraphs 1-2.

37  See A/47/415, paragraph 79.
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particular, measures must be taken to dispel prejudices or superstitious beliefs against
persons with disabilities, for example those that view epilepsy as a form of spirit posses-
sion or a child with disabilities as a form of punishment visited upon the family. Similarly,
the general public should be educated to accept that persons with disabilities have as
much right as any other person to make use of restaurants, hotels, recreation centres and

cultural venues.
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1 Article 14 of the International Covenant on Economic, Social and Cultural Rights re-
quires each State party which has not been able to secure compulsory primary education,
free of charge, to undertake, within two years, to work out and adopt a detailed plan of
action for the progressive implementation, within a reasonable number of years, to be
fixed in the plan, of the principle of compulsory primary education free of charge for all.
In spite of the obligations undertaken in accordance with article 14, a number of States
parties have neither drafted nor implemented a plan of action for free and compulsory
primary education.

2. The right to education, recognized in articles 13 and 14 of the Covenant, as well as in
a variety of other international treaties, such as the Convention on the Rights of the Child
and the Convention on the Elimination of All Forms of Discrimination against Women, is of
vital importance. It has been variously classified as an economic right, a social right and a
cultural right. It is all of these. It is also, in many ways, a civil right and a political right, since
it is central to the full and effective realization of those rights as well. In this respect, the
right to education epitomizes the indivisibility and interdependence of all human rights.

3. Inline with its clear and unequivocal obligation under article 14, every State party
is under a duty to present to the Committee a plan of action drawn up along the lines
specified in paragraph 8 below. This obligation needs to be scrupulously observed in view
of the fact that in developing countries, 130 million children of school age are currently
estimated to be without access to primary education, of whom about two thirds are
girls." The Committee is fully aware that many diverse factors have made it difficult for
States parties to fulfil their obligation to provide a plan of action. For example, the struc-
tural adjustment programmes that began in the 1970s, the debt crises that followed in
the 1980s and the financial crises of the late 1990s, as well as other factors, have greatly
exacerbated the extent to which the right to primary education is being denied. These
difficulties, however, cannot relieve States parties of their obligation to adopt and submit
a plan of action to the Committee, as provided for in article 14 of the Covenant.

4. Plans of action prepared by States parties to the Covenant in accordance with article
14 are especially important as the work of the Committee has shown that the lack of
educational opportunities for children often reinforces their subjection to various other
human rights violations. For instance these children, who may live in abject poverty and
not lead healthy lives, are particularly vulnerable to forced labour and other forms of
exploitation. Moreover, there is a direct correlation between, for example, primary school
enrolment levels for girls and major reductions in child marriages.



5. Article 14 contains a number of elements which warrant some elaboration in the
light of the Committee’s extensive experience in examining State party reports.

6. Compulsory. The element of compulsion serves to highlight the fact that neither
parents, nor guardians, nor the State are entitled to treat as optional the decision as to
whether the child should have access to primary education. Similarly, the prohibition of
gender discrimination in access to education, required also by articles 2 and 3 of the
Covenant, is further underlined by this requirement. It should be emphasized, however,
that the education offered must be adequate in quality, relevant to the child and must
promote the realization of the child’s other rights.

7.  Free of charge. The nature of this requirement is unequivocal. The right is expressly
formulated so as to ensure the availability of primary education without charge to the
child, parents or guardians. Fees imposed by the Government, the local authorities or the
school, and other direct costs, constitute disincentives to the enjoyment of the right and
may jeopardize its realization. They are also often highly regressive in effect. Their elimi-
nation is a matter which must be addressed by the required plan of action. Indirect costs,
such as compulsory levies on parents (sometimes portrayed as being voluntary, when in
fact they are not), or the obligation to wear a relatively expensive school uniform, can
also fall into the same category. Other indirect costs may be permissible, subject to the
Committee’s examination on a case-by-case basis. This provision of compulsory primary
education in no way conflicts with the right recognized in article 13.3 of the Covenant
for parents and guardians “to choose for their children schools other than those estab-
lished by the public authorities”.

8. Adoption of a detailed plan. The State party is required to adopt a plan of action
within two years. This must be interpreted as meaning within two years of the Cov-
enant’s entry into force of the State concerned, or within two years of a subsequent
change in circumstances which has led to the non-observance of the relevant obligation.
This obligation is a continuing one and States parties to which the provision is relevant
by virtue of the prevailing situation are not absolved from the obligation as a result of
their past failure to act within the two-year limit. The plan must cover all of the actions
which are necessary in order to secure each of the requisite component parts of the right
and must be sufficiently detailed so as to ensure the comprehensive realization of the
right. Participation of all sections of civil society in the drawing up of the plan is vital and
some means of periodically reviewing progress and ensuring accountability are essential.
Without those elements, the significance of the article would be undermined.
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9. Obligations. A State party cannot escape the unequivocal obligation to adopt a plan
of action on the grounds that the necessary resources are not available. If the obligation
could be avoided in this way, there would be no justification for the unique requirement
contained in article 14 which applies, almost by definition, to situations characterized by
inadequate financial resources. By the same token, and for the same reason, the refer-
ence to “international assistance and cooperation” in article 2.1 and to “international
action” in article 23 of the Covenant are of particular relevance in this situation. Where a
State party is clearly lacking in the financial resources and/or expertise required to “work
out and adopt” a detailed plan, the international community has a clear obligation to

assist.

10. Progressive implementation. The plan of action must be aimed at securing the pro-
gressive implementation of the right to compulsory primary education, free of charge,
under article 14. Unlike the provision in article 2.1, however, article 14 specifies that
the target date must be “within a reasonable number of years” and moreover, that the
time-frame must “be fixed in the plan”. In other words, the plan must specifically set out
a series of targeted implementation dates for each stage of the progressive implementa-
tion of the plan. This underscores both the importance and the relative inflexibility of
the obligation in question. Moreover, it needs to be stressed in this regard that the State
party’s other obligations, such as non-discrimination, are required to be implemented
fully and immediately.

11. The Committee calls upon every State party to which article 14 is relevant to ensure
that its terms are fully complied with and that the resulting plan of action is submitted to
the Committee as an integral part of the reports required under the Covenant. Further,
in appropriate cases, the Committee encourages States parties to seek the assistance of
relevant international agencies, including the International Labour Organization (ILO),
the United Nations Development Programme (UNDP), the United Nations Educational,
Scientific and Cultural Organization (UNESCO), the United Nations Children’s Fund (UNI-
CEF), the International Monetary Fund (IMF) and the World Bank, in relation both to the
preparation of plans of action under article 14 and their subsequent implementation. The
Committee also calls upon the relevant international agencies to assist States parties to
the greatest extent possible to meet their obligations on an urgent basis.
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GENERAL CoMMENT N° 13:
THE RIGHT TO EDUCATION (ARTICLE 13 OF THE COVENANT)

1. Education is both a human right in itself and an indispensable means of realizing
other human rights. As an empowerment right, education is the primary vehicle by which
economically and socially marginalized adults and children can lift themselves out of
poverty and obtain the means to participate fully in their communities. Education has a
vital role in empowering women, safeguarding children from exploitative and hazardous
labour and sexual exploitation, promoting human rights and democracy, protecting the
environment, and controlling population growth. Increasingly, education is recognized as
one of the best financial investments States can make. But the importance of education
is not just practical: a well-educated, enlightened and active mind, able to wander freely
and widely, is one of the joys and rewards of human existence.

2. The International Covenant on Economic, Social and Cultural Rights (ICESCR) de-
votes two articles to the right to education, articles 13 and 14. Article 13, the longest
provision in the Covenant, is the most wide-ranging and comprehensive article on the
right to education in international human rights law. The Committee has already ad-
opted General Comment 11 on article 14 (plans of action for primary education); Gen-
eral Comment 11 and the present general comment are complementary and should be
considered together. The Committee is aware that for millions of people throughout the
world, the enjoyment of the right to education remains a distant goal. Moreover, in many
cases, this goal is becoming increasingly remote. The Committee is also conscious of the
formidable structural and other obstacles impeding the full implementation of article 13

in many States parties.

3. With a view to assisting States parties’ implementation of the Covenant and the
fulfilment of their reporting obligations, this general comment focuses on the norma-
tive content of article 13 (Part I, paras. 4-42), some of the obligations arising from it
(Part Il, paras. 43-57), and some illustrative violations (Part Il, paras. 58-59). Part Il
briefly remarks upon the obligations of actors other than States parties. The general
comment is based upon the Committee’s experience in examining States parties, re-

ports over many years.



1. Normative content of article 13 Article 13.1 - Aims and objectives of
education

4.  States parties agree that all education, whether public or private, formal or non-for-
mal, shall be directed towards the aims and objectives identified in article 13.1. The
Committee notes that these educational objectives reflect the fundamental purposes
and principles of the United Nations as enshrined in Articles 1 and 2 of the Charter. For
the most part, they are also found in article 26.2 of the Universal Declaration of Human
Rights, although article 13.1 adds to the Declaration in three respects: education shall
be directed to the human personality’s “sense of dignity”, it shall “enable all persons to
participate effectively in a free society”, and it shall promote understanding among all
“ethnic” groups, as well as nations and racial and religious groups. Of those educational
objectives which are common to article 26.2 of the Universal Declaration of Human
Rights and article 13.1 of the Covenant, perhaps the most fundamental is that “educa-
tion shall be directed to the full development of the human personality”.

5 The Committee notes that since the General Assembly adopted the Covenant in
1966, other international instruments have further elaborated the objectives to which
education should be directed. Accordingly, the Committee takes the view that States
parties are required to ensure that education conforms to the aims and objectives identi-
fied in article 13.1, as interpreted in the light of the World Declaration on Education for
All (Jomtien, Thailand, 1990) (art. 1), the Convention on the Rights of the Child (art. 29
(1)), the Vienna Declaration and Programme of Action (Part |, para. 33 and Part I, para.
80), and the Plan of Action for the United Nations Decade for Human Rights Education
(para. 2). While all these texts closely correspond to article 13.1 of the Covenant, they
also include elements which are not expressly provided for in article 13.1, such as specific
references to gender equality and respect for the environment. These new elements are
implicit in, and reflect a contemporary interpretation of article 13.1. The Committee ob-
tains support for this point of view from the widespread endorsement that the previously
mentioned texts have received from all regions of the world."

1 The World Declaration on Education for All was adopted by 155 governmental delegations; the Vienna
Declaration and Programme of Action was adopted by 171 governmental delegations; the Convention
on the Rights of the Child has been ratified or acceded to by 191 States parties; the Plan of Action of the
United Nations Decade for Human Rights Education was adopted by a consensus resolution of the General

Assembly (49/184).
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Article 13.2 - The right to receive an education, some general remarks

6.  While the precise and appropriate application of the terms will depend upon the
conditions prevailing in a particular State party, education in all its forms and at all levels
shall exhibit the following interrelated and essential features:?

a) Availability - functioning educational institutions and programmes have to be
available in sufficient quantity within the jurisdiction of the State party. What they
require to function depends upon numerous factors, including the developmental
context within which they operate; for example, all institutions and programmes are
likely to require buildings or other protection from the elements, sanitation facilities
for both sexes, safe drinking water, trained teachers receiving domestically com-
petitive salaries, teaching materials, and so on; while some will also require facilities
such as a library, computer facilities and information technology;

b)  Accessibility - educational institutions and programmes have to be accessible
to everyone, without discrimination, within the jurisdiction of the State party. Acces-
sibility has three overlapping dimensions:

Non-discrimination - education must be accessible to all, especially the most vul-
nerable groups, in law and fact, without discrimination on any of the prohibited
grounds (see paras. 31-37 on non-discrimination);

Right to Education

Physical accessibility - education has to be within safe physical reach, either by at-
tendance at some reasonably convenient geographic location (e.g. a neighbourhood
school) or via modern technology (e.g. access to a “distance learning” programme);
Economic accessibility - education has to be affordable to all. This dimension of ac-
cessibility is subject to the differential wording of article 13.2in relation to primary,
secondary and higher education: whereas primary education shall be available “free
to all”, States parties are required to progressively introduce free secondary and
higher education;

2 This approach corresponds with the Committee’s analytical framework adopted in relation to the rights to
adequate housing and food, as well as the work of the United Nations Special Rapporteur on the right to
education. In its General Comment 4, the Committee identified a number of factors which bear upon the
right to adequate housing, including “availability”, “affordability”, “accessibility” and “cultural adequacy”.
In its General Comment 12, the Committee identified elements of the right to adequate food, such as “avail-

ability”, “acceptability” and “accessibility”. In her preliminary report to the Commission on Human Rights,

the Special Rapporteur on the right to education sets out “four essential features that primary schools should

154 exhibit, namely availability, accessibility, acceptability and adaptability”, (E/CN.4/1999/49, para. 50).
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¢)  Acceptability - the form and substance of education, including curricula and
teaching methods, have to be acceptable (e.g. relevant, culturally appropriate and
of good quality) to students and, in appropriate cases, parents; this is subject to
the educational objectives required by article 13.1 and such minimum educational
standards as may be approved by the State (see art. 13.3 and (4));

d) Adaptability - education has to be flexible so it can adapt to the needs of
changing societies and communities and respond to the needs of students within
their diverse social and cultural settings.

7. When considering the appropriate application of these “interrelated and essential
features” the best interests of the student shall be a primary consideration.

Article 13.2.a - The right to primary education

8.  Primary education includes the elements of availability, accessibility, acceptability
and adaptability which are common to education in all its forms and at all levels.?

9. The Committee obtains guidance on the proper interpretation of the term “pri-
mary education” from the World Declaration on Education for All which states: “The
main delivery system for the basic education of children outside the family is primary
schooling. Primary education must be universal, ensure that the basic learning needs of
all children are satisfied, and take into account the culture, needs and opportunities of
the community” (art. 5). “[Blasic learning needs” are defined in article 1 of the World
Declaration.* While primary education is not synonymous with basic education, there
is a close correspondence between the two. In this regard, the Committee endorses
the position taken by UNICEF: “Primary education is the most important component of

basic education.”>
3 See para. 6.
4 The Declaration defines “basic learning needs” as: “essential learning tools (such as literacy, oral expression,

numeracy, and problem solving) and the basic learning content (such as knowledge, skills, values, and at-
titudes) required by human beings to be able to survive, to develop their full capacities, to live and work in
dignity, to participate fully in development, to improve the quality of their lives, to make informed decisions,
and to continue learning” (art. 1).

5 Advocacy Kit, Basic Education 1999 (UNICEF), section 1, page 1.
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10. As formulated in article 13.2.a, primary education has two distinctive features: it
is “compulsory” and “available free to all”. For the Committee’s observations on both
terms, see paragraphs 6 and 7 of General Comment 11 on article 14 of the Covenant.

Article 13.2.b - The right to secondary education

11. Secondary education includes the elements of availability, accessibility, acceptability
and adaptability which are common to education in all its forms and at all levels.®

12. While the content of secondary education will vary among States parties and over
time, it includes completion of basic education and consolidation of the foundations
for life-long learning and human development. It prepares students for vocational and
higher educational opportunities” Article 13.2.b applies to secondary education “in its
different forms”, thereby recognizing that secondary education demands flexible cur-
ricula and varied delivery systems to respond to the needs of students in different social
and cultural settings. The Committee encourages “alternative” educational programmes

which parallel regular secondary school systems.

13. According to article 13.2.b, secondary education “shall be made generally available
and accessible to all by every appropriate means, and in particular by the progressive
introduction of free education”. The phrase “generally available” signifies, firstly, that
secondary education is not dependent on a student’s apparent capacity or ability and,
secondly, that secondary education will be distributed throughout the State in such a way
that it is available on the same basis to all. For the Committee’s interpretation of “ac-
cessible”, see paragraph 6 above. The phrase “every appropriate means” reinforces the
point that States parties should adopt varied and innovative approaches to the delivery
of secondary education in different social and cultural contexts.

14. "[P]rogressive introduction of free education” means that while States must priori-
tize the provision of free primary education, they also have an obligation to take con-
crete steps towards achieving free secondary and higher education. For the Committee’s
general observations on the meaning of the word “free”, see paragraph 7 of General
Comment 11 on article 14.

6 See para. 6.
7 See International Standard Classification of Education 1997, UNESCO, para. 52.



Technical and vocational education

15. Technical and vocational education (TVE) forms part of both the right to education
and the right to work (art. 6.2). Article 13.2.b presents TVE as part of secondary educa-
tion, reflecting the particular importance of TVE at this level of education. Article 6.2,
however, does not refer to TVE in relation to a specific level of education; it comprehends
that TVE has a wider role, helping “to achieve steady economic, social and cultural devel-
opment and full and productive employment”. Also, the Universal Declaration of Human
Rights states that “[t]lechnical and professional education shall be made generally avail-
able” (art. 26.1). Accordingly, the Committee takes the view that TVE forms an integral
element of all levels of education.®

16. An introduction to technology and to the world of work should not be confined
to specific TVE programmes but should be understood as a component of general edu-
cation. According to the UNESCO Convention on Technical and Vocational Education
(1989), TVE consists of “all forms and levels of the educational process involving, in addi-
tion to general knowledge, the study of technologies and related sciences and the acqui-
sition of practical skills, know-how, attitudes and understanding relating to occupations
in the various sectors of economic and social life” (art. 1.a). This view is also reflected in
certain ILO Conventions.? Understood in this way, the right to TVE includes the following
aspects:
a) It enables students to acquire knowledge and skills which contribute to their
personal development, self-reliance and employability and enhances the produc-
tivity of their families and communities, including the State party’s economic and
social development;
b) It takes account of the educational, cultural and social background of the pop-
ulation concerned; the skills, knowledge and levels of qualification needed in the
various sectors of the economy; and occupational health, safety and welfare;
¢)  Provides retraining for adults whose current knowledge and skills have become
obsolete owing to technological, economic, employment, social or other changes;
d) It consists of programmes which give students, especially those from develop-
ing countries, the opportunity to receive TVE in other States, with a view to the
appropriate transfer and adaptation of technology;

8 A view also reflected in the Human Resources Development Convention 1975 (Convention N° 142) and the
Social Policy (Basic Aims and Standards) Convention 1962 (Convention N° 117) of the International Labour
Organization.

9 See note 8.
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e) It consists, in the context of the Covenant’s non-discrimination and equality
provisions, of programmes which promote the TVE of women, girls, out-of-school
youth, unemployed youth, the children of migrant workers, refugees, persons with
disabilities and other disadvantaged groups.

Article 13.2.c - The right to higher education

17. Higher education includes the elements of availability, accessibility, acceptability and
adaptability which are common to education in all its forms at all levels.®

18. While article 13.2.c is formulated on the same lines as article 13.2.b, there are
three differences between the two provisions. Article 13.2.c does not include a refer-
ence to either education “in its different forms” or specifically to TVE. In the Commit-
tee's opinion, these two omissions reflect only a difference of emphasis between article
13.2.b and (c). If higher education is to respond to the needs of students in different
social and cultural settings, it must have flexible curricula and varied delivery systems,
such as distance learning; in practice, therefore, both secondary and higher education
have to be available “in different forms”. As for the lack of reference in article 13.2.c to
technical and vocational education, given article 6.2 of the Covenant and article 26.1
of the Universal Declaration, TVE forms an integral component of all levels of educa-

tion, including higher education.’

19. The third and most significant difference between article 13.2.b and 13.2.c is that
while secondary education “shall be made generally available and accessible to all”,
higher education “shall be made equally accessible to all, on the basis of capacity”. Ac-
cording to article 13.2.c, higher education is not to be “generally available”, but only
available “on the basis of capacity”. The “capacity” of individuals should be assessed by

reference to all their relevant expertise and experience.

20. So far as the wording of article 13.2.b and 13.2.c is the same (e.g. “the progressive
introduction of free education”), see the previous comments on article 13.2.b.

10 See para. 6.

11 See para. 15.



Article 13.2.d - The right to fundamental education

21. Fundamental education includes the elements of availability, accessibility, accept-
ability and adaptability which are common to education in all its forms and at all levels.'?

22. In general terms, fundamental education corresponds to basic education as set out
in the World Declaration on Education For All."3 By virtue of article 13.2.d, individuals
“who have not received or completed the whole period of their primary education” have
a right to fundamental education, or basic education as defined in the World Declaration
on Education For All.

23. Since everyone has the right to the satisfaction of their “basic learning needs” as
understood by the World Declaration, the right to fundamental education is not confined
to those “who have not received or completed the whole period of their primary educa-
tion”. The right to fundamental education extends to all those who have not yet satisfied
their “basic learning needs”.

24. It should be emphasized that enjoyment of the right to fundamental education is
not limited by age or gender; it extends to children, youth and adults, including older
persons. Fundamental education, therefore, is an integral component of adult education
and life-long learning. Because fundamental education is a right of all age groups, cur-
ricula and delivery systems must be devised which are suitable for students of all ages.

Article 13.2.e - A school system, adequate fellowship system, material conditions of
teaching staff

25. The requirement that the “development of a system of schools at all levels shall be
actively pursued” means that a State party is obliged to have an overall developmental
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strategy for its school system. The strategy must encompass schooling at all levels, but
the Covenant requires States parties to prioritize primary education (see para. 51). “[A]
ctively pursued” suggests that the overall strategy should attract a degree of governmen-
tal priority and, in any event, must be implemented with vigour.

12 See para. 6.
13 See para. 9. 159
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26. Therequirement that “an adequate fellowship system shall be established” should
be read with the Covenant’s non-discrimination and equality provisions; the fellowship
system should enhance equality of educational access for individuals from disadvan-

taged groups.

27. While the Covenant requires that “the material conditions of teaching staff shall
be continuously improved”, in practice the general working conditions of teachers
have deteriorated, and reached unacceptably low levels, in many States parties in re-
cent years. Not only is this inconsistent with article 13.2.e, but it is also a major obsta-
cle to the full realization of students’ right to education. The Committee also notes the
relationship between articles 13.2.e, 2 .2, 3 and 6-8 of the Covenant, including the
right of teachers to organize and bargain collectively; draws the attention of States
parties to the joint UNESCO-ILO Recommendation Concerning the Status of Teachers
(1966) and the UNESCO Recommendation Concerning the Status of Higher-Education
Teaching Personnel (1997); and urges States parties to report on measures they are
taking to ensure that all teaching staff enjoy the conditions and status commensurate

with their role.
Articles 13.3 and 13.4 - The right to educational freedom

28. Article 13.3 has two elements, one of which is that States parties undertake to re-
spect the liberty of parents and guardians to ensure the religious and moral education
of their children in conformity with their own convictions.’ The Committee is of the
view that this element of article 13.3 permits public school instruction in subjects such
as the general history of religions and ethics if it is given in an unbiased and objective
way, respectful of the freedoms of opinion, conscience and expression. It notes that
public education that includes instruction in a particular religion or belief is inconsistent
with article 13.3 unless provision is made for non-discriminatory exemptions or alterna-
tives that would accommodate the wishes of parents and guardians.

29. The second element of article 13.3 is the liberty of parents and guardians to
choose other than public schools for their children, provided the schools conform to

14 This replicates article 18.4 of the International Covenant on Civil and Political Rights (ICCPR) and also relates
to the freedom to teach a religion or belief as stated in article 18.1 ICCPR. (See Human Rights Committee
General Comment 22 on article 18 ICCPR, forty-eighth session, 1993.) The Human Rights Committee notes
that the fundamental character of article 18 ICCPR is reflected in the fact that this provision cannot be

derogated from, even in time of public emergency, as stated in article 4.2 of that Covenant.



“such minimum educational standards as may be laid down or approved by the State”.
This has to be read with the complementary provision, article 13 .4, which affirms
“the liberty of individuals and bodies to establish and direct educational institutions”,
provided the institutions conform to the educational objectives set out in article 13.1
and certain minimum standards. These minimum standards may relate to issues such
as admission, curricula and the recognition of certificates. In their turn, these standards
must be consistent with the educational objectives set out in article 13.1.

30. Under article 13.4, everyone, including non-nationals, has the liberty to estab-
lish and direct educational institutions. The liberty also extends to “bodies”, i.e. legal
persons or entities. It includes the right to establish and direct all types of educational
institutions, including nurseries, universities and institutions for adult education. Given
the principles of non-discrimination, equal opportunity and effective participation in
society for all, the State has an obligation to ensure that the liberty set out in article
13.4 does not lead to extreme disparities of educational opportunity for some groups
in society.

Article 13 - Special topics of broad application. Non-discrimination and equal
treatment

31. The prohibition against discrimination enshrined in article 2.2 of the Covenant is
subject to neither progressive realization nor the availability of resources; it applies fully
and immediately to all aspects of education and encompasses all internationally prohib-
ited grounds of discrimination. The Committee interprets articles 2.2 and 3 in the light
of the UNESCO Convention against Discrimination in Education, the relevant provisions
of the Convention on the Elimination of All Forms of Discrimination against Women,
the International Convention on the Elimination of All Forms of Racial Discrimination,
the Convention on the Rights of the Child and the ILO Indigenous and Tribal Peoples
Convention, 1989 (Convention N° 169), and wishes to draw particular attention to the
following issues.

32. The adoption of temporary special measures intended to bring about de facto
equality for men and women and for disadvantaged groups is not a violation of the
right to non-discrimination with regard to education, so long as such measures do not
lead to the maintenance of unequal or separate standards for different groups, and
provided they are not continued after the objectives for which they were taken have
been achieved.
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33. In some circumstances, separate educational systems or institutions for groups de-
fined by the categories in article 2.2 shall be deemed not to constitute a breach of the
Covenant. In this regard, the Committee affirms article 2 of the UNESCO Convention

against Discrimination in Education (1960)."°

34. The Committee takes note of article 2 of the Convention on the Rights of the Child
and article 3.e of the UNESCO Convention against Discrimination in Education and con-
firms that the principle of non-discrimination extends to all persons of school age residing
in the territory of a State party, including non-nationals, and irrespective of their legal

status.

35. Sharp disparities in spending policies that result in differing qualities of education
for persons residing in different geographic locations may constitute discrimination under

the Covenant.

36. The Committee affirms paragraph 35 of its General Comment 5, which addresses
the issue of persons with disabilities in the context of the right to education, and para-
graphs 36-42 of its General Comment 6, which address the issue of older persons in

relation to articles 13-15 of the Covenant.

15 According to article 2:
“When permitted in a State, the following situations shall not be deemed to constitute discrimination,
within the meaning of article 1 of this Convention:
The establishment or maintenance of separate educational systems or institutions for pupils of the two
sexes, if these systems or institutions offer equivalent access to education, provide a teaching staff with
qualifications of the same standard as well as school premises and equipment of the same quality, and af-
ford the opportunity to take the same or equivalent courses of study;
The establishment or maintenance, for religious or linguistic reasons, of separate educational systems or in-
stitutions offering an education which is in keeping with the wishes of the pupil’s parents or legal guardians,
if participation in such systems or attendance at such institutions is optional and if the education provided
conforms to such standards as may be laid down or approved by the competent authorities, in particular for
education of the same level;
The establishment or maintenance of private educational institutions, if the object of the institutions is not
to secure the exclusion of any group but to provide educational facilities in addition to those provided by
the public authorities, if the institutions are conducted in accordance with that object, and if the education
provided conforms with such standards as may be laid down or approved by the competent authorities, in

particular for education of the same level.”



37. States parties must closely monitor education - including all relevant policies, insti-
tutions, programmes, spending patterns and other practices - so as to identify and take
measures to redress any de facto discrimination. Educational data should be disaggre-
gated by the prohibited grounds of discrimination.

Academic freedom and institutional autonomy'®

38. In the light of its examination of numerous States parties’ reports, the Committee
has formed the view that the right to education can only be enjoyed if accompanied by
the academic freedom of staff and students. Accordingly, even though the issue is not
explicitly mentioned in article 13, it is appropriate and necessary for the Committee to
make some observations about academic freedom. The following remarks give particular
attention to institutions of higher education because, in the Committee’s experience,
staff and students in higher education are especially vulnerable to political and other
pressures which undermine academic freedom. The Committee wishes to emphasize,
however, that staff and students throughout the education sector are entitled to aca-
demic freedom and many of the following observations have general application.

39. Members of the academic community, individually or collectively, are free to pursue,
develop and transmit knowledge and ideas, through research, teaching, study, discus-
sion, documentation, production, creation or writing. Academic freedom includes the lib-
erty of individuals to express freely opinions about the institution or system in which they
work, to fulfil their functions without discrimination or fear of repression by the State or
any other actor, to participate in professsional or representative academic bodies, and to
enjoy all the internationally recognized human rights applicable to other individuals in the
same jurisdiction. The enjoyment of academic freedom carries with it obligations, such
as the duty to respect the academic freedom of others, to ensure the fair discussion of
contrary views, and to treat all without discrimination on any of the prohibited grounds.

40. The enjoyment of academic freedom requires the autonomy of institutions of high-
er education. Autonomy is that degree of self-governance necessary for effective deci-
sion-making by institutions of higher education in relation to their academic work, stan-
dards, management and related activities. Self-governance, however, must be consistent
with systems of public accountability, especially in respect of funding provided by the
State. Given the substantial public investments made in higher education, an appropriate

16 See UNESCO Recommendation Concerning the Status of Higher-Education Teaching Personnel (1997).
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balance has to be struck between institutional autonomy and accountability. While there
is no single model, institutional arrangements should be fair, just and equitable, and as
transparent and participatory as possible.

Discipline in schools'”

41. In the Committee’s view, corporal punishment is inconsistent with the fundamental
guiding principle of international human rights law enshrined in the Preambles to the
Universal Declaration of Human Rights and both Covenants: the dignity of the individu-
al."® Other aspects of school discipline may also be inconsistent with human dignity, such
as public humiliation. Nor should any form of discipline breach other rights under the
Covenant, such as the right to food. A State party is required to take measures to ensure
that discipline which is inconsistent with the Covenant does not occur in any public or
private educational institution within its jurisdiction. The Committee welcomes initiatives
taken by some States parties which actively encourage schools to introduce “positive”,
non-violent approaches to school discipline.

Limitations on article 13

42. The Committee wishes to emphasize that the Covenant’s limitations clause, article
4, is primarily intended to be protective of the rights of individuals rather than permissive
of the imposition of limitations by the State. Consequently, a State party which closes
a university or other educational institution on grounds such as national security or the
preservation of public order has the burden of justifying such a serious measure in rela-
tion to each of the elements identified in article 4.

2. States parties’ obligations and violations. General legal obligations

43. While the Covenant provides for progressive realization and acknowledges the con-
straints due to the limits of available resources, it also imposes on States parties various

17 In formulating this paragraph, the Committee has taken note of the practice evolving elsewhere in the
international human rights system, such as the interpretation given by the Committee on the Rights of the
Child to article 28.2 of the Convention on the Rights of the Child, as well as the Human Rights Committee’s
interpretation of article 7 of ICCPR.

18  The Committee notes that, although it is absent from article 26.2 of the Declaration, the drafters of ICESCR
expressly included the dignity of the human personality as one of the mandatory objectives to which all

education is to be directed (art. 13.1).



obligations which are of immediate effect.' States parties have immediate obligations in
relation to the right to education, such as the “guarantee” that the right “will be exer-
cised without discrimination of any kind” (art.2.2) and the obligation “to take steps” (art.
2.1) towards the full realization of article 13.2° Such steps must be “deliberate, concrete
and targeted” towards the full realization of the right to education.

44. The realization of the right to education over time, that is “progressively”, should
not be interpreted as depriving States parties’ obligations of all meaningful content.
Progressive realization means that States parties have a specific and continuing obliga-
tion “to move as expeditiously and effectively as possible” towards the full realization of
article 13.%1

45. There is a strong presumption of impermissibility of any retrogressive measures
taken in relation to the right to education, as well as other rights enunciated in the
Covenant. If any deliberately retrogressive measures are taken, the State party has the
burden of proving that they have been introduced after the most careful consideration
of all alternatives and that they are fully justified by reference to the totality of the rights
provided for in the Covenant and in the context of the full use of the State party’s maxi-
mum available resources.??

46. The right to education, like all human rights, imposes three types or levels of obliga-
tions on States parties: the obligations to respect, protect and fulfil. In turn, the obliga-
tion to fulfil incorporates both an obligation to facilitate and an obligation to provide.

47. The obligation to respect requires States parties to avoid measures that hinder or
prevent the enjoyment of the right to education. The obligation to protect requires States
parties to take measures that prevent third parties from interfering with the enjoyment of
the right to education. The obligation to fulfil (facilitate) requires States to take positive
measures that enable and assist individuals and communities to enjoy the right to educa-
tion. Finally, States parties have an obligation to fulfil (provide) the right to education. As
a general rule, States parties are obliged to fulfil (provide) a specific right in the Covenant
when an individual or group is unable, for reasons beyond their control, to realize the

19 See the Committee’s General Comment 3, para. 1.
20 See the Committee’s General Comment 3, para. 2.
21 See the Committee’s General Comment 3, para. 9.

9

22 See the Committee’s General Comment 3, para. 9.
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right themselves by the means at their disposal. However, the extent of this obligation is
always subject to the text of the Covenant.

48. In this respect, two features of article 13 require emphasis. First, it is clear that article
13 regards States as having principal responsibility for the direct provision of education
in most circumstances; States parties recognize, for example, that the “development of
a system of schools at all levels shall be actively pursued” (art. 13.2.e). Secondly, given
the differential wording of article 13.2in relation to primary, secondary, higher and fun-
damental education, the parameters of a State party’s obligation to fulfil (provide) are
not the same for all levels of education. Accordingly, in light of the text of the Covenant,
States parties have an enhanced obligation to fulfil (provide) regarding the right to edu-
cation, but the extent of this obligation is not uniform for all levels of education. The
Committee observes that this interpretation of the obligation to fulfil (provide) in relation
to article 13 coincides with the law and practice of numerous States parties.

Specific legal obligations

49. States parties are required to ensure that curricula, for all levels of the educational
system, are directed to the objectives identified in article 13.1.23 They are also obliged to
establish and maintain a transparent and effective system which monitors whether or not
education is, in fact, directed to the educational objectives set out in article 13.1.

50. In relation to article 13.2, States have obligations to respect, protect and fulfil each
of the "essential features” (availability, accessibility, acceptability, adaptability) of the
right to education. By way of illustration, a State must respect the availability of educa-
tion by not closing private schools; protect the accessibility of education by ensuring that
third parties, including parents and employers, do not stop girls from going to school;
fulfil (facilitate) the acceptability of education by taking positive measures to ensure that
education is culturally appropriate for minorities and indigenous peoples, and of good

23 There are numerous resources to assist States parties in this regard, such as UNESCO’s Guidelines for Cur-
riculum and Textbook Development in International Education (ED/ECS/HCI). One of the objectives of ar-
ticle 13.1 is to “strengthen the respect of human rights and fundamental freedoms”; in this particular
context, States parties should examine the initiatives developed within the framework of the United Nations
Decade for Human Rights Education - especially instructive is the Plan of Action for the Decade, adopted by
the General Assembly in 1996, and the Guidelines for National Plans of Action for Human Rights Education,
developed by the Office of the High Commissioner for Human Rights to assist States in responding to the

United Nations Decade for Human Rights Education.



quality for all; fulfil (provide) the adaptability of education by designing and providing
resources for curricula which reflect the contemporary needs of students in a changing
world; and fulfil (provide) the availability of education by actively developing a system of
schools, including building classrooms, delivering programmes, providing teaching mate-
rials, training teachers and paying them domestically competitive salaries.

51. As already observed, the obligations of States parties in relation to primary, second-
ary, higher and fundamental education are not identical. Given the wording of article
13.2, States parties are obliged to prioritize the introduction of compulsory, free primary
education.?* This interpretation of article 13.2is reinforced by the priority accorded to
primary education in article 14. The obligation to provide primary education for all is an
immediate duty of all States parties.

52. In relation to article 13.2.b-d, a State party has an immediate obligation “to take
steps” (art. 2.1) towards the realization of secondary, higher and fundamental education
for all those within its jurisdiction. At a minimum, the State party is required to adopt
and implement a national educational strategy which includes the provision of second-
ary, higher and fundamental education in accordance with the Covenant. This strategy
should include mechanisms, such as indicators and benchmarks on the right to educa-
tion, by which progress can be closely monitored.

53. Under article 13.2.e, States parties are obliged to ensure that an educational fel-
lowship system is in place to assist disadvantaged groups.?® The obligation to pursue
actively the “development of a system of schools at all levels” reinforces the principal
responsibility of States parties to ensure the direct provision of the right to education in
most circumstances.?®

54. States parties are obliged to establish “minimum educational standards” to which
all educational institutions established in accordance with article 13.3 and 4 are required
to conform. They must also maintain a transparent and effective system to monitor such
standards. A State party has no obligation to fund institutions established in accordance

24 On the meaning of “compulsory” and “free”, see paragraphs 6 and 7 of General Comment 11 on article 14.

25 In appropriate cases, such a fellowship system would be an especially appropriate target for the interna-
tional assistance and cooperation anticipated by article 2.1.

26 In the context of basic education, UNICEF has observed: “Only the State ... can pull together all the com-
ponents into a coherent but flexible education system”. UNICEF, The State of the World's Children, 1999,

“The education revolution”, p. 77.
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with article 13.3 and 4; however, if a State elects to make a financial contribution to
private educational institutions, it must do so without discrimination on any of the pro-
hibited grounds.

55. States parties have an obligation to ensure that communities and families are not
dependent on child labour. The Committee especially affirms the importance of educa-
tion in eliminating child labour and the obligations set out in article 7.2 of the Worst
Forms of Child Labour Convention, 1999 (Convention N° 182).2” Additionally, given ar-
ticle 2.2, States parties are obliged to remove gender and other stereotyping which im-
pedes the educational access of girls, women and other disadvantaged groups.

56. In its General Comment 3, the Committee drew attention to the obligation of all
States parties to take steps, “individually and through international assistance and co-
operation, especially economic and technical”, towards the full realization of the rights
recognized in the Covenant, such as the right to education.?® Articles 2.1 and 23 of
the Covenant, Article 56 of the Charter of the United Nations, article 10 of the World
Declaration on Education for All, and Part |, paragraph 34 of the Vienna Declaration
and Programme of Action all reinforce the obligation of States parties in relation to the
provision of international assistance and cooperation for the full realization of the right
to education. In relation to the negotiation and ratification of international agreements,
States parties should take steps to ensure that these instruments do not adversely impact
upon the right to education. Similarly, States parties have an obligation to ensure that
their actions as members of international organizations, including international financial
institutions, take due account of the right to education.

57. In its General Comment 3, the Committee confirmed that States parties have “a
minimum core obligation to ensure the satisfaction of, at the very least, minimum essen-
tial levels” of each of the rights enunciated in the Covenant, including “the most basic
forms of education”. In the context of article 13, this core includes an obligation: to en-
sure the right of access to public educational institutions and programmes on a non-dis-
criminatory basis; to ensure that education conforms to the objectives set out in article
13.1; to provide primary education for all in accordance with article 13.2.a; to adopt and

27  According to article 7.2, “(e)ach Member shall, taking into account the importance of education in eliminat-
ing child labour, take effective and time-bound measures to: (c) ensure access to free basic education, and,
wherever possible and appropriate, vocational training, for all children removed from the worst forms of
child labour” (ILO Convention 182, Worst Forms of Child Labour, 1999).

28 See the Committee’s General Comment 3, paras. 13-14.



implement a national educational strategy which includes provision for secondary, higher
and fundamental education; and to ensure free choice of education without interference
from the State or third parties, subject to conformity with “minimum educational stan-
dards” (art. 13.3 and 4).

Violations

58. When the normative content of article 13 (Part 1) is applied to the general and
specific obligations of States parties (Part Il), a dynamic process is set in motion which fa-
cilitates identification of violations of the right to education. Violations of article 13 may
occur through the direct action of States parties (acts of commission) or through their
failure to take steps required by the Covenant (acts of omission).

59. By way of illustration, violations of article 13 include: the introduction or failure to
repeal legislation which discriminates against individuals or groups, on any of the pro-
hibited grounds, in the field of education; the failure to take measures which address de
facto educational discrimination; the use of curricula inconsistent with the educational
objectives set out in article 13.1; the failure to maintain a transparent and effective sys-
tem to monitor conformity with article 13.1; the failure to introduce, as a matter of
priority, primary education which is compulsory and available free to all; the failure to
take "deliberate, concrete and targeted” measures towards the progressive realization
of secondary, higher and fundamental education in accordance with article 13.2.b-d; the
prohibition of private educational institutions; the failure to ensure private educational
institutions conform to the “minimum educational standards” required by article 13.3
and 4; the denial of academic freedom of staff and students; the closure of educational
institutions in times of political tension in non-conformity with article 4.

3. Obligations of actors other than states parties

60. Given article 22 of the Covenant, the role of the United Nations agencies, includ-
ing at the country level through the United Nations Development Assistance Framework
(UNDAF), is of special importance in relation to the realization of article 13. Coordinated
efforts for the realization of the right to education should be maintained to improve
coherence and interaction among all the actors concerned, including the various com-
ponents of civil society. UNESCO, the United Nations Development Programme, UNICEF,
ILO, the World Bank, the regional development banks, the International Monetary Fund
and other relevant bodies within the United Nations system should enhance their coop-
eration for the implementation of the right to education at the national level, with due
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respect to their specific mandates, and building on their respective expertise. In particu-
lar, the international financial institutions, notably the World Bank and IMF, should pay
greater attention to the protection of the right to education in their lending policies,
credit agreements, structural adjustment programmes and measures taken in response
to the debt crisis.?® When examining the reports of States parties, the Committee will
consider the effects of the assistance provided by all actors other than States parties on
the ability of States to meet their obligations under article 13. The adoption of a human
rights-based approach by United Nations specialized agencies, programmes and bodies
will greatly facilitate implementation of the right to education.

29 See the Committee’s General Comment 2, para. 9.
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I. INTRODUCTION AND BASIC PREMISES

1. Discrimination undermines the fulfilment of economic, social and cultural rights for
a significant proportion of the world’s population. Economic growth has not, in itself,
led to sustainable development, and individuals and groups of individuals continue to
face socio-economic inequality, often because of entrenched historical and contemporary
forms of discrimination.

2. Non-discrimination and equality are fundamental components of international hu-
man rights law and essential to the exercise and enjoyment of economic, social and
cultural rights. Article 2, paragraph 2, of the International Covenant on Economic, Social
and Cultural Rights (the Covenant) obliges each State party “to guarantee that the rights
enunciated in the present Covenant will be exercised without discrimination of any kind
as to race, colour, sex, language, religion, political or other opinion, national or social
origin, property, birth or other status”.

3. The principles of non-discrimination and equality are recognized throughout the
Covenant. The preamble stresses the “equal and inalienable rights of all” and the Cov-
enant expressly recognizes the rights of “everyone” to the various Covenant rights such
as, inter alia, the right to work, just and favourable conditions of work, trade union free-
doms, social security, an adequate standard of living, health and education and participa-
tion in cultural life.

4.  The Covenant also explicitly mentions the principles of non-discrimination and
equality with respect to some individual rights. Article 3 requires States to undertake to
ensure the equal right of men and women to enjoy the Covenant rights and article 7
includes the “right to equal remuneration for work of equal value” and “equal opportu-
nity for everyone to be promoted” in employment. Article 10 stipulates that, inter alia,
mothers should be accorded special protection during a reasonable period before and
after childbirth and that special measures of protection and assistance should be taken
for children and young persons without discrimination. Article 13 recognizes that “pri-
mary education shall be compulsory and available free to all” and provides that “higher
education shall be made equally accessible to all”.

5. The preamble, Articles 1, paragraph 3, and 55, of the Charter of the United Nations
and article 2, paragraph 1, of the Universal Declaration of Human Rights prohibit dis-
crimination in the enjoyment of economic, social and cultural rights. International trea-
ties on racial discrimination, discrimination against women and the rights of refugees,



stateless persons, children, migrant workers and members of their families, and persons
with disabilities include the exercise of economic, social and cultural rights, ' while other
treaties require the elimination of discrimination in specific fields, such as employment
and education.? In addition to the common provision on equality and non-discrimination
in both the Covenant and the International Covenant on Civil and Political Rights, article
26 of the International Covenant on Civil and Political Rights contains an independent
guarantee of equal and effective protection before and of the law.*

6. In previous general comments, the Committee on Economic, Social and Cultural
Rights has considered the application of the principle of non-discrimination to specific
Covenant rights relating to housing, food, education, health, water, authors’ rights, work
and social security.* Moreover, general comment N° 16 focuses on State parties’ obliga-
tions under article 3 of the Covenant to ensure equal rights of men and women to the
enjoyment of all Covenant rights, while general comments Nos. 5 and 6 respectively
concern the rights of persons with disabilities and older persons.> The present general
comment aims to clarify the Committee’s understanding of the provisions of article 2,
paragraph 2, of the Covenant, including the scope of State obligations (Part Il), the pro-
hibited grounds of discrimination (Part ll), and national implementation (Part IV).

1 See the International Convention on the Elimination of All Forms of Racial Discrimination (ICERD); the Con-
vention on the Elimination of All Forms of Discrimination against Women (CEDAW); the Convention relating
to the Status of Refugees; the Convention relating to the Status of Stateless Persons; the Convention on the
Rights of the Child; the International Convention on the Protection of the Rights of All Migrant Workers and
Members of Their Families; and the Convention on the Rights of Persons with Disabilities.

2 ILO Convention N° 111 concerning Discrimination in Respect of Employment and Occupation (1958); and
the UNESCO Convention against Discrimination in Education.

3 See general comment N° 18 (1989) of the Human Rights Committee on non-discrimination.

4 The Committee on Economic, Social and Cultural Rights (CESCR), general comment N° 4 (1991): The right
to adequate housing; general comment N° 7 (1997): The right to adequate housing: forced evictions (art.
11, para. 1); general comment N° 12 (1999): The right to adequate food; general comment N° 13 (1999):
The right to education (art. 13); general comment N° 14 (2000): The right to the highest attainable standard
of health (art. 12); general comment N° 15 (2002): The right to water (arts. 11 and 12); general comment
N° 17 (2005): The right of everyone to benefit from the protection of the moral and material interests result-
ing from any scientific, literary or artistic production of which he is the author (art. 15, para. 1 (c); general
comment N° 18 (2005): The right to work (art. 6); and general comment N° 19 (2008): The right to social
security.

5 CESCR, general comment N° 5 (1994): Persons with disabilities; and general comment N° 6 (1995): The

economic, social and cultural rights of older persons.
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II. Scopre OoF STATE OBLIGATIONS

7. Non-discrimination is an immediate and cross-cutting obligation in the Covenant. Ar-
ticle 2, paragraph 2, requires States parties to guarantee non-discrimination in the exercise of
each of the economic, social and cultural rights enshrined in the Covenant and can only be
applied in conjunction with these rights. It is to be noted that discrimination constitutes any
distinction, exclusion, restriction or preference or other differential treatment that is directly or
indirectly based on the prohibited grounds of discrimination and which has the intention or
effect of nullifying or impairing the recognition, enjoyment or exercise, on an equal footing,

of Covenant rights.® Discrimination also includes incitement to discriminate and harassment.

8. In order for States parties to “guarantee” that the Covenant rights will be exercised

without discrimination of any kind, discrimination must be eliminated both formally and

substantively: /
a)  Formal discrimination: Eliminating formal discrimination requires ensuring that
a State’s constitution, laws and policy documents do not discriminate on prohibited
grounds; for example, laws should not deny equal social security benefits to women
on the basis of their marital status;
b)  Substantive discrimination: Merely addressing formal discrimination will not
ensure substantive equality as envisaged and defined by article 2, paragraph 2.8
The effective enjoyment of Covenant rights is often influenced by whether a person
is a member of a group characterized by the prohibited grounds of discrimination.
Eliminating discrimination in practice requires paying sufficient attention to groups
of individuals which suffer historical or persistent prejudice instead of merely com-
paring the formal treatment of individuals in similar situations. States parties must
therefore immediately adopt the necessary measures to prevent, diminish and elimi-
nate the conditions and attitudes which cause or perpetuate substantive or de facto
discrimination. For example, ensuring that all individuals have equal access to ad-
equate housing, water and sanitation will help to overcome discrimination against
women and girl children and persons living in informal settlements and rural areas.

6 For a similar definition see art. 1, ICERD; art. 1, CEDAW; and art. 2 of the Convention on the Rights of Per-
sons with Disabilities (CRPD). The Human Rights Committee comes to a similar interpretation in its general
comment N° 18, paragraphs 6 and 7. The Committee has adopted a similar position in previous general
comments.

7 CESCR, general comment N° 16 (2005): The equal right of men and women to the enjoyment of all eco-
nomic, social and cultural rights (art. 3).

8 See also CESCR general comment N° 16.



9. In order to eliminate substantive discrimination, States parties may be, and in some
cases are, under an obligation to adopt special measures to attenuate or suppress condi-
tions that perpetuate discrimination. Such measures are legitimate to the extent that they
represent reasonable, objective and proportional means to redress de facto discrimina-
tion and are discontinued when substantive equality has been sustainably achieved. Such
positive measures may exceptionally, however, need to be of a permanent nature, such as
interpretation services for linguistic minorities and reasonable accommodation of persons
with sensory impairments in accessing health-care facilities.

10. Both direct and indirect forms of differential treatment can amount to discrimina-

tion under article 2, paragraph 2, of the Covenant:
a)  Direct discrimination occurs when an individual is treated less favourably than
another person in a similar situation for a reason related to a prohibited ground;
e.g. where employment in educational or cultural institutions or membership of a
trade union is based on the political opinions of applicants or employees. Direct
discrimination also includes detrimental acts or omissions on the basis of prohibited
grounds where there is no comparable similar situation (e.g. the case of a woman
who is pregnant);
b) Indirect discrimination refers to laws, policies or practices which appear neutral
at face value, but have a disproportionate impact on the exercise of Covenant rights
as distinguished by prohibited grounds of discrimination. For instance, requiring a
birth registration certificate for school enrolment may discriminate against ethnic mi-
norities or non-nationals who do not possess, or have been denied, such certificates.

Private sphere

11. Discrimination is frequently encountered in families, workplaces, and other sectors
of society. For example, actors in the private housing sector (e.g. private landlords, credit
providers and public housing providers) may directly or indirectly deny access to housing
or mortgages on the basis of ethnicity, marital status, disability or sexual orientation while
some families may refuse to send girl children to school. States parties must therefore
adopt measures, which should include legislation, to ensure that individuals and entities
in the private sphere do not discriminate on prohibited grounds.

Systemic discrimination

12. The Committee has regularly found that discrimination against some groups is per-
vasive and persistent and deeply entrenched in social behaviour and organization, often
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involving unchallenged or indirect discrimination. Such systemic discrimination can be
understood as legal rules, policies, practices or predominant cultural attitudes in either
the public or private sector which create relative disadvantages for some groups, and
privileges for other groups.

Permissible scope of differential treatment

13. Differential treatment based on prohibited grounds will be viewed as discrimina-
tory unless the justification for differentiation is reasonable and objective. This will
include an assessment as to whether the aim and effects of the measures or omissions
are legitimate, compatible with the nature of the Covenant rights and solely for the
purpose of promoting the general welfare in a democratic society. In addition, there
must be a clear and reasonable relationship of proportionality between the aim sought
to be realized and the measures or omissions and their effects. A failure to remove dif-
ferential treatment on the basis of a lack of available resources is not an objective and
reasonable justification unless every effort has been made to use all resources that are
at the State party’s disposition in an effort to address and eliminate the discrimination,
as a matter of priority.

14. Under international law, a failure to act in good faith to comply with the obligation
in article 2, paragraph 2, to guarantee that the rights enunciated in the Covenant will be
exercised without discrimination amounts to a violation. Covenant rights can be violated
through the direct action or omission by States parties, including through their institu-
tions or agencies at the national and local levels. States parties should also ensure that
they refrain from discriminatory practices in international cooperation and assistance and
take steps to ensure that all actors under their jurisdiction do likewise.

I11. PrOHIBITED GROUNDS OF DISCRIMINATION

15. Article 2, paragraph 2, lists the prohibited grounds of discrimination as “race, co-
lour, sex, language, religion, political or other opinion, national or social origin, property,
birth or other status”. The inclusion of “other status” indicates that this list is not exhaus-
tive and other grounds may be incorporated in this category. The express grounds and a
number of implied grounds under “other status” are discussed below. The examples of
differential treatment presented in this section are merely illustrative and they are not in-
tended to represent the full scope of possible discriminatory treatment under the relevant
prohibited ground, nor a conclusive finding that such differential treatment will amount
to discrimination in every situation.



Membership of a group

16. In determining whether a person is distinguished by one or more of the prohibited
grounds, identification shall, if no justification exists to the contrary, be based upon self-
identification by the individual concerned. Membership also includes association with a
group characterized by one of the prohibited grounds (e.g. the parent of a child with a
disability) or perception by others that an individual is part of such a group (e.g. a person
has a similar skin colour or is a supporter of the rights of a particular group or a past
member of a group).

Multiple discrimination®

17. Some individuals or groups of individuals face discrimination on more than one of
the prohibited grounds, for example women belonging to an ethnic or religious minor-
ity. Such cumulative discrimination has a unique and specific impact on individuals and
merits particular consideration and remedying.

A. Express grounds

18. The Committee has consistently raised concern over formal and substantive discrim-
ination across a wide range of Covenant rights against indigenous peoples and ethnic

minorities among others.
Race and colour

19. Discrimination on the basis of “race and colour”, which includes an individual's
ethnic origin, is prohibited by the Covenant as well as by other treaties including the
International Convention on the Elimination of Racial Discrimination. The use of the term
“race” in the Covenant or the present general comment does not imply the acceptance
of theories which attempt to determine the existence of separate human races.'°

9 See para. 27 of the present general comment on intersectional discrimination.

10  See the outcome document of the Durban Review Conference, para. 6: “Reaffirms that all peoples and in-
dividuals constitute one human family, rich in diversity, and that all human beings are born free and equal in
dignity and rights; and strongly rejects any doctrine of racial superiority along with theories which attempt

to determine the existence of so-called distinct human races.”
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Sex

20. The Covenant guarantees the equal right of men and women to the enjoyment of
economic, social and cultural rights.” Since the adoption of the Covenant, the notion
of the prohibited ground “sex” has evolved considerably to cover not only physiologi-
cal characteristics but also the social construction of gender stereotypes, prejudices and
expected roles, which have created obstacles to the equal fulfilment of economic, social
and cultural rights. Thus, the refusal to hire a woman, on the ground that she might be-
come pregnant, or the allocation of low-level or part-time jobs to women based on the
stereotypical assumption that, for example, they are unwilling to commit as much time
to their work as men, constitutes discrimination. Refusal to grant paternity leave may also

amount to discrimination against men.
Language

21. Discrimination on the basis of language or regional accent is often closely linked to
unequal treatment on the basis of national or ethnic origin. Language barriers can hinder
the enjoyment of many Covenant rights, including the right to participate in cultural life
as guaranteed by article 15 of the Covenant. Therefore, information about public services
and goods, for example, should also be available, as far as possible, in languages spoken
by minorities, and States parties should ensure that any language requirements relating
to employment and education are based on reasonable and objective criteria.

Religion

22. This prohibited ground of discrimination covers the profession of religion or belief of
one’s choice (including the non-profession of any religion or belief), that may be publicly
or privately manifested in worship, observance, practice and teaching.’? For instance,
discrimination arises when persons belonging to a religious minority are denied equal
access to universities, employment, or health services on the basis of their religion.

1 See art. 3 of the Covenant, and CESCR general comment N° 16.
12 See also the General Assembly’s Declaration on the Elimination of All Forms of Intolerance and of Dis-
crimination Based on Religion or Belief, proclaimed by the General Assembly in its resolution 36/55 of 25

November 1981.



Political or other opinion

23. Political and other opinions are often grounds for discriminatory treatment and in-
clude both the holding and not-holding of opinions, as well as expression of views or
membership within opinion-based associations, trade unions or political parties. Access
to food assistance schemes, for example, must not be made conditional on an expression
of allegiance to a particular political party.

National or social origin

24. “National origin” refers to a person’s State, nation, or place of origin. Due to such
personal circumstances, individuals and groups of individuals may face systemic discrimi-
nation in both the public and private sphere in the exercise of their Covenant rights.
“Social origin” refers to a person’s inherited social status, which is discussed more fully
below in the context of “property” status, descent-based discrimination under “birth”

and “economic and social status”.'?

Property

25. Property status, as a prohibited ground of discrimination, is a broad concept and
includes real property (e.g. land ownership or tenure) and personal property (e.g. intel-
lectual property, goods and chattels, and income), or the lack of it. The Committee has
previously commented that Covenant rights, such as access to water services and pro-
tection from forced eviction, should not be made conditional on a person’s land tenure
status, such as living in an informal settlement.'*

Birth

26. Discrimination based on birth is prohibited and article 10, paragraph 3, of the Cov-
enant specifically states, for example, that special measures should be taken on behalf
of children and young persons “without any discrimination for reasons of parentage”.
Distinctions must therefore not be made against those who are born out of wedlock,
born of stateless parents or are adopted or constitute the families of such persons. The
prohibited ground of birth also includes descent, especially on the basis of caste and

13 See paras. 25, 26 and 35, of the present general comment.

14 See CESCR general comments Nos. 15 and 4 respectively.
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analogous systems of inherited status.'® States parties should take steps, for instance,
to prevent, prohibit and eliminate discriminatory practices directed against members of
descent-based communities and act against the dissemination of ideas of superiority and
inferiority on the basis of descent.

B. Other status'®

27. The nature of discrimination varies according to context and evolves over time. A
flexible approach to the ground of “other status” is thus needed in order to capture
other forms of differential treatment that cannot be reasonably and objectively justi-
fied and are of a comparable nature to the expressly recognized grounds in article 2,
paragraph 2. These additional grounds are commonly recognized when they reflect the
experience of social groups that are vulnerable and have suffered and continue to suf-
fer marginalization. The Committee’s general comments and concluding observations
have recognized various other grounds and these are described in more detail below.
However, this list is not intended to be exhaustive. Other possible prohibited grounds
could include the denial of a person’s legal capacity because he or she is in prison, or is
involuntarily interned in a psychiatric institution, or the intersection of two prohibited
grounds of discrimination, e.g. where access to a social service is denied on the basis
of sex and disability.

Disability

28. In its general comment N° 5, the Committee defined discrimination against per-
sons with disabilities'” as “any distinction, exclusion, restriction or preference, or denial
of reasonable accommodation based on disability which has the effect of nullifying
or impairing the recognition, enjoyment or exercise of economic, social or cultural
rights”.'® The denial of reasonable accommodation should be included in national

15 For a comprehensive overview of State obligations in this regard, see general comment N° 29 (2002) of the
Committee on the Elimination of All Forms of Racial Discrimination on art. 1, para. 1, regarding descent.

16 See para. 15 of the present general comment.

17 For a definition, see CRPD, art. 1: “Persons with disabilities include those who have long-term physical,
mental, intellectual or sensory impairments which in interaction with various barriers may hinder their full
and effective participation in society on an equal basis with others.”

18  See CESCR general comment N° 5, para. 15.



legislation as a prohibited form of discrimination on the basis of disability.'® States par-
ties should address discrimination, such as prohibitions on the right to education, and
denial of reasonable accommodation in public places such as public health facilities and
the workplace,?” as well as in private places, e.g. as long as spaces are designed and
built in ways that make them inaccessible to wheelchairs, such users will be effectively
denied their right to work.

Age

29. Age is a prohibited ground of discrimination in several contexts. The Committee
has highlighted the need to address discrimination against unemployed older persons in
finding work, or accessing professional training or retraining, and against older persons
living in poverty with unequal access to universal old-age pensions due to their place of
residence.?! In relation to young persons, unequal access by adolescents to sexual and
reproductive health information and services amounts to discrimination.

Nationality

30. The ground of nationality should not bar access to Covenant rights,?? e.g. all chil-
dren within a State, including those with an undocumented status, have a right to receive
education and access to adequate food and affordable health care. The Covenant rights
apply to everyone including non-nationals, such as refugees, asylum-seekers, stateless
persons, migrant workers and victims of international trafficking, regardless of legal sta-

tus and documentation.?>

19 See CRPD, art. 2: “’Reasonable accommodation’ means necessary and appropriate modification and adjust-
ments not imposing a disproportionate or undue burden, where needed in a particular case, to ensure to
persons with disabilities the enjoyment or exercise on an equal basis with others of all human rights and
fundamental freedoms.”

20 See CESCR general comment N° 5, para. 22.

21 See, further, CESCR general comment N° 6.

22 This paragraph is without prejudice to the application of art. 2, para. 3, of the Covenant, which states: “De-
veloping countries, with due regard to human rights and their national economy, may determine to what
extent they would guarantee the economic rights recognized in the present Covenant to non-nationals.”

23 Seealso general comment N° 30 (2004) of the Committee on the Elimination of All Forms of Racial Discrimi-

nation on non-citizens.
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Marital and family status

31. Marital and family status may differ between individuals because, inter alia, they are
married or unmarried, married under a particular legal regime, in a de facto relationship
or one not recognized by law, divorced or widowed, live in an extended family or kinship
group or have differing kinds of responsibility for children and dependants or a particular
number of children. Differential treatment in access to social security benefits on the
basis of whether an individual is married must be justified on reasonable and objective
criteria. In certain cases, discrimination can also occur when an individual is unable to
exercise a right protected by the Covenant because of his or her family status or can only
do so with spousal consent or a relative’s concurrence or guarantee.

Sexual orientation and gender identity

32. “Other status” as recognized in article 2, paragraph 2, includes sexual orientation.*
States parties should ensure that a person’s sexual orientation is not a barrier to realizing
Covenant rights, for example, in accessing survivor's pension rights. In addition, gender
identity is recognized as among the prohibited grounds of discrimination; for example,
persons who are transgender, transsexual or intersex often face serious human rights
violations, such as harassment in schools or in the workplace.?”

Health status

33. Health status refers to a person’s physical or mental health.?® States parties should
ensure that a person’s actual or perceived health status is not a barrier to realizing the
rights under the Covenant. The protection of public health is often cited by States as a
basis for restricting human rights in the context of a person’s health status. However,
many such restrictions are discriminatory, for example, when HIV status is used as the
basis for differential treatment with regard to access to education, employment, health
care, travel, social security, housing and asylum.?’ States parties should also adopt

24 See CESCR general comments Nos. 14 and 15.

25 For definitions, see the Yogyakarta Principles on the Application of International Human Rights Law in rela-
tion to Sexual Orientation and Gender Identity.

26 See CESCR general comment N° 14, paras. 12(b), 18, 28 and 29.

27 See the guidelines published by the Office of the High Commissioner for Human Rights and the Joint Unit-

ed Nations Programme on HIV/AIDS (UNAIDS) (2006), “International Guidelines on HIV/AIDS and Human



measures to address widespread stigmatization of persons on the basis of their health
status, such as mental illness, diseases such as leprosy and women who have suffered
obstetric fistula, which often undermines the ability of individuals to enjoy fully their
Covenant rights. Denial of access to health insurance on the basis of health status will
amount to discrimination if no reasonable or objective criteria can justify such differen-
tiation.

Place of residence

34. The exercise of Covenant rights should not be conditional on, or determined by,
a person’s current or former place of residence; e.g. whether an individual lives or is
registered in an urban or a rural area, in a formal or an informal settlement, is internally
displaced or leads a nomadic lifestyle. Disparities between localities and regions should
be eliminated in practice by ensuring, for example, that there is even distribution in the
availability and quality of primary, secondary and palliative health-care facilities._

Economic and social situation

35. Individuals and groups of individuals must not be arbitrarily treated on account of
belonging to a certain economic or social group or strata within society. A person’s social
and economic situation when living in poverty or being homeless may result in pervasive
discrimination, stigmatization and negative stereotyping which can lead to the refusal of,
or unequal access to, the same quality of education and health care as others, as well as
the denial of or unequal access to public places.

IV. NATIONAL IMPLEMENTATION

36. In addition to refraining from discriminatory actions, States parties should take con-
crete, deliberate and targeted measures to ensure that discrimination in the exercise of
Covenant rights is eliminated. Individuals and groups of individuals, who may be distin-
guished by one or more of the prohibited grounds, should be ensured the right to par-
ticipate in decision-making processes over the selection of such measures. States parties
should regularly assess whether the measures chosen are effective in practice.

Rights, 2006 Consolidated Version”. Available online at: http://data.unaids.org/Publications/IRC-pub07/
JC1252-InternGuidelines_en.pdf.
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Legislation

37. Adoption of legislation to address discrimination is indispensable in complying with
article 2, paragraph 2. States parties are therefore encouraged to adopt specific legisla-
tion that prohibits discrimination in the field of economic, social and cultural rights. Such
laws should aim at eliminating formal and substantive discrimination, attribute obliga-
tions to public and private actors and cover the prohibited grounds discussed above.
Other laws should be regularly reviewed and, where necessary, amended in order to
ensure that they do not discriminate or lead to discrimination, whether formally or sub-
stantively, in relation to the exercise and enjoyment of Covenant rights.

Policies, plans and strategies

38. States parties should ensure that strategies, policies, and plans of action are in place
and implemented in order to address both formal and substantive discrimination by pub-
lic and private actors in the area of Covenant rights. Such policies, plans and strategies
should address all groups distinguished by the prohibited grounds and States parties are
encouraged, among other possible steps, to adopt temporary special measures in order
to accelerate the achievement of equality. Economic policies, such as budgetary alloca-
tions and measures to stimulate economic growth, should pay attention to the need to
guarantee the effective enjoyment of the Covenant rights without discrimination. Public
and private institutions should be required to develop plans of action to address non-
discrimination and the State should conduct human rights education and training pro-
grammes for public officials and make such training available to judges and candidates
for judicial appointments. Teaching on the principles of equality and non-discrimination
should be integrated in formal and non-formal inclusive and multicultural education, with
a view to dismantling notions of superiority or inferiority based on prohibited grounds
and to promote dialogue and tolerance between different groups in society. States par-
ties should also adopt appropriate preventive measures to avoid the emergence of new
marginalized groups.

Elimination of systemic discrimination

39. States parties must adopt an active approach to eliminating systemic discrimination
and segregation in practice. Tackling such discrimination will usually require a compre-
hensive approach with a range of laws, policies and programmes, including temporary
special measures. States parties should consider using incentives to encourage public
and private actors to change their attitudes and behaviour in relation to individuals



and groups of individuals facing systemic discrimination, or penalize them in case of
non-compliance. Public leadership and programmes to raise awareness about systemic
discrimination and the adoption of strict measures against incitement to discrimination
are often necessary. Eliminating systemic discrimination will frequently require devoting
greater resources to traditionally neglected groups. Given the persistent hostility towards
some groups, particular attention will need to be given to ensuring that laws and policies
are implemented by officials and others in practice.

Remedies and accountability

40. National legislation, strategies, policies and plans should provide for mechanisms and
institutions that effectively address the individual and structural nature of the harm caused
by discrimination in the field of economic, social and cultural rights. Institutions dealing
with allegations of discrimination customarily include courts and tribunals, administrative
authorities, national human rights institutions and/or ombudspersons, which should be
accessible to everyone without discrimination. These institutions should adjudicate or inves-
tigate complaints promptly, impartially, and independently and address alleged violations
relating to article 2, paragraph 2, including actions or omissions by private actors. Where
the facts and events at issue lie wholly, or in part, within the exclusive knowledge of the
authorities or other respondent, the burden of proof should be regarded as resting on the
authorities, or the other respondent, respectively. These institutions should also be empow-
ered to provide effective remedies, such as compensation, reparation, restitution, rehabili-
tation, guarantees of non-repetition and public apologies, and State parties should ensure
that these measures are effectively implemented. Domestic legal guarantees of equality
and non-discrimination should be interpreted by these institutions in ways which facilitate
and promote the full protection of economic, social and cultural rights.?

Monitoring, indicators and benchmarks

41. States parties are obliged to monitor effectively the implementation of measures
to comply with article 2, paragraph 2, of the Covenant. Monitoring should assess both
the steps taken and the results achieved in the elimination of discrimination. National
strategies, policies and plans should use appropriate indicators and benchmarks, disag-
gregated on the basis of the prohibited grounds of discrimination.?’

28  See CESCR general comments Nos. 3 and 9. See also the practice of the Committee in its concluding obser-
vations on reports of States parties to the Covenant.

29 See CESCR general comments Nos. 13, 14, 15, 17 and 19, and its new reporting guidelines (E/C.12/2008/2).
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